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Decision and Order 


On June 20, 1967, Trial Examiner A. Norman Somers 
issued his Decision in the above-entitled proceeding, find- 
ing that the Respondent had engaged in and was engaging 
in certain unfair labor practices and recommending that 
it cease and desist therefrom and take certain affirmative 
action, as set forth in the attached Trial Examiner’s De- 
cision. Thereafter, the Respondent filed exceptions to the 
Decision and a supporting brief, and the Charging Party 
filed a reply brief. 


Pursuant to the provisions of Section 3(b) of the Na- 
tional Labor Relations Act, as amended, the National La- 
bor Relations Board has delegated its powers in connec- 
tion with this case to a three-member panel. 


The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
The Board has considered the Trial Examiner’s Decision, 
the exceptions and briefs, and the entire record in the 
case, and hereby adopts the findings, conclusions, and 
recommendations of the Trial Examiner.’ 


OxDER 


Pursuant to Section 10(c) of the National Labor ‘Rela- 
tions Act, as amended, the National Labor Relations Board 
adopts as its Order the Recommended Order of the Trial 
Examiner, and hereby orders that the Respondent, Plumb- 
ers Local Union No. 519, United Association of Journey- 
men and Apprentices of the Plumbing and Pipefitting In- 
dustry of the United States and Canada, AFL-CIO, its 
officers, agents, and representatives, shall take the action 


1 As the record and briefs adequately present the issues and the positions 
of the parties, the request for oral argument is denied. 
171 NLEB No. 37. 
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set forth in the Trial Examiner’s Recommended Order, as 
modified below: 


1. Delete from paragraph 2(a) of the Trial Examiner’s 
Recommended Order that part thereof which reads ‘‘to 
be furnished’? and substitute therefor ‘“‘on forms pro- 
vided .. .”’ 


Dated, Washington, D. C., May 10, 1968 


eeeee ee eee eee eee eeeeeeeeeeens 


Howarp JENKINS, JR., 
Member 


(Sea) Nationa, Lasogz Retations Boarp 


Member Brown, dissenting: 


On October 28, 1966, the day Robertson, a nonunion 
plumbing contractor, began working at a particular job- 
site, Respondent Union placed a picket at the site, with a 
picket sign reading: 

This is to advise the public that Piomsrrs LocaL 
Union No. 519, AFL-CIO, has a grievance against 
H. L. Rosertson anp Associates, Inc. The facts— 
they employ plumbers at substandard conditions which 
lets them take jobs away from us. They lower work- 
ing standards. This is not intended to cause any em- 
ployee to strike their employer or refuse to deliver 
any goods. 


November 2, the prime contractor, Babcock, decided that 
Robertson would henceforth work only at night, during 
hours no other employees worked. Babcock advised the 
Union of this. The next morning, the picketing resumed 
as it had each previous working day from October 28, and 
continued, with no Robertson employees working. About 
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10:30 that morning Respondent Union wired Babcock, 
after being told by Babcock that Robertson was being re- 
moved from the job, that the Union ‘‘is not picketing you 
or anybody else except H. L. Robertson. The picketing is 
informational only and is specifically not intended to cause 
H. L. Robertson to lose his contract with you. I believe as 
a matter of law that my clients have a right to picket the 
plumbing contractor on the common situs during normal 
working hours despite your device of having his men work 
only nights and weekends.”’ 


I believe as a matter of law that the Union did have this 
right, and must therefore dissent from my colleagues’ con- 
clusion that the Union, on these facts, violated Section 
8(b) (4) (i) and (ii)(B). The picketing here was concededly 
lawful at all times prior to November 3. There is not even 
a suggestion, let alone evidence, that Respondent Union 
deviated one iota from Moore Dry Dock? standards for 
picketing at a common situs at any time. The factor of 
the absence, known to the Union, of employees of the pri- 
mary employer on the sixth day of picketing, is apparently 
the only basis for my colleagues’ inference of an unlawful 
objective on that date, and for their conclusion from that 
inference that the Union had as am object inducing and 
encouraging employees of neutral employers and restrain- 
ing and coercing those neutral employers, to force them to 
cease doing business with Robertson. 


The majority relies upon the Edgewood* case to sup- 
port its conclusion. The explicit basis for Edgewood was 
twofold: (1) that separate work times for employees of 
a primary employer from those of all other employees at a 
common situs is analogous to separate gates for the two 
groups, and (2) that the only legitimate purpose of picket- 
ing is to reach employees of the primary employer. Inm- 
plicit perhaps was the motion [sic] that even legitimate 


2 Sailors’ Union of the Pacific (Moore Dry Dock Co.), 92 NLEB 547. 
3 Edgewood Contracting Co., 153 NLEB 797. 
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Moore Dry Dock picketing really has an unlawful object, 
so that even a scintilla of evidence of an unlawful purpose su¥¥. < es 
to find an 8(b)(4) violation. 


I think this case wholly distinguishable from Edgewood. 
Thus, there, when the picketing started, and at all times 
during its 2 weeks duration, the picketing, which was for 
5% days, started, and continued for five of those days, 
with employees of Robertson, the primary employer, on the 
jobsite. [sic]. There, the picket signs labeled the primary 
employer as ‘‘unfair.’? Here, the picket sign legend was 
addressed to the public and advised them that Robertson 
was employing plumbers at substandard conditions. 
There, the Union conceded that its object was to get nd 
of the primary employer. Here, the Union specifically 
disavowed such an object in its telegram to Babcock, con- 
firming what it had repeatedly informed Babcock orally. 

In any event, although I signed Edgewood, upon recon- 
sideration I am convinced I was mistaken there. The 
theory under which a reserved separate gate used by em- 
ployees of the primary employer, and to which gate they 
are restricted, limits a union to picketing at that gate is 
that the separate gate in effect creates a separate situs— 
for picketing purposes—and does away with the “‘com- 
mon situs’? that would normally exist at a construction 
project. Separate times, however, do not change the situs 
from a ‘‘common’’ one to separate ones. More signifi- 
cantly, it is erroneous to assume that the sole legitimate 
object of primary picketing is to induce primary employees 
to cease work. As the Court of Appeals for the Eighth 
Circuit has explicitly held, the legitimate object of primary 
picketing is to “publicize the union’s difficulty with the 
employer,’’ a purpose “‘much broader’? than appealing 
to employees of the primary employer. Local 618, etc. 
(Incorporated Ow Co.) v. NIRB., 249 F. 2d 332, 337. 
The Court of Appeals for the District of Columbia stated 
the applicable principle even more forcefully, pointing out: 
‘“We think that the presence or absence of employees of 
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the primary employer on the premises is not a critical 
factor in the legality of a picket line.’? Seafarers Inter’l 
(Salt Dome Production Co.) v. N.L.R.B., 265 F. 2d 585, 
590. The right of a union to publicize its dispute with the 
primary employer would be virtually obliterated if, by 
limiting the primary employer’s employees working hours 
to the small hours of the morning a union could lawfully 
picket the primary employer’s place of business only at 
that time. 


Dated, Washington, D. C., May 10, 1968 


/s/ Geratp A. Brown 
Greratp A. Brown Member 


Narionan Lasor Retations Boarp 


ERRATA 


The Trial Examiner’s Decision of June 20, 1967 reveals 
several lapses in editing, which are hereby rectified as 
follows: 


Page Tine Change To read 
9 43 (fn.14) the version the versions 
given by given by 
11 45 weithty factors weighty factors 
12 (fn.17) 50-51 any, issue any issue 
13 32 even where a even where a 
union thathasmet union has met 
13 34 proclaimed that proclaimed 
the pressure the pressure 
13 64 (fn.22) Rifking Rifkind 
14 41 (fn.22) E.g. Business E.g. N.D.RB. v. 
Business 
14 54 (fn.23) Aceaseand A cease and 
disist desist 
A. Norman Somers 
A. Norman Somers 
Trial Examiner 


Dated: June 22, 1967 
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Case No. 12-CC-470 
TRIAL EXAMINER’S DECISION 
Statement of the Case 


This case, with all parties represented, was heard before 
me in Miami, Florida, on March 16 and 17, 1967, on com- 
plaint of the General Counsel’ alleging that Respondent 
violated Section 8(b)(4)(B) of the Act by picketing a 
construction site with an object of having the general con- 
tractor (with whom Respondent had no dispute) cease 
doing business with the plumbing subcontractor (the 
Charging Party), with whom Respondent had the dispute. 
All counsel presented oral argument, and the Charging 
Party and the Respondent have filed briefs, which have 
been duly considered. 


On the entire record and my observation of the wit- 
nesses, I hereby make the following: 


Findings of Fact 
I. Tae EmpLorers 


Babcock Co. Builders, Inc. (Babcock) is a general con- 
tractor engaged in the building and construction industry. 
H. L. Robertson and Associates, Inc. (Robertson) is en- 
gaged in plumbing and heating installation. Each is a 
Florida corporation and annually receives over $50,000 of 
materials originating out of the State. It is not disputed 
and I find that Babcock and Robertson are engaged in 
interstate commerce and in an industry affecting com- 
merce within the meaning of Section 2(6) and (7) and 
8(b)(4) of the Act. 


Il. Tae Lasor Orcanization INVOLVED 


Respondent, sometimes referred to as the Plumbers 
Union or the Union, is a labor organization within the 
meaning of the Act. 


1 Issued February 9, 1967, on charges filed November 6, 1966. 


8 


Ill. Tae AtLtecED Unrarm Lasor Practice 
A. The Facts 


The case concerns the legality under Section 8(b)(4) 
(B) of the Union’s continuing to picket the plumbing sub- 
contractor at the construction site at a time when the 
latter’s employees were not on the job as a result of the 
rescheduling of their working time to periods other than 
the normal working period of the other crafts. 


The project was the D.P.D. Corporation Building in 
Coral Gables, Florida, which Babcock as general con- 
tractor was constructing for the use of the Eastman Kodak 
Company of Rochester, New York. Babcock let all the 
work out to union subcontractors, with the exception of 
the plumbing installation. Babcock subcontracted this to 
Robertson, a plumbing concern with which Babcock has 
done business for over 20 years and which has been non- 
union since 1957 or 1958.2 From the time Robertson be- 
came nonunion Respondent has picketed it at numerous 
projects where it installed the plumbing* One such in- 
stance involved a residential housing project under con- 
struction by the same general contractor as here (‘Bab- 
cock) and, as it happens, is memorialized in a Board deci- 
sion.* 


2 Homer L. Robertson, the founder, left the concern at about that time, 
and it was succeeded by the Charging Party, a newly formed corporation 
whose name is a variant of the old. Its president, as well as its apparent 
owner, is S. F. (Frank) Graves, who is very frequently called ‘‘Mr. Roberston.”’ 


3 Robertson has a permanent office of its own, where its employees regu- 
larly report before going out on their respective projects. Respondent has 
not picketed there for a number of years. Sam Long, business manager 
of Respondent, testified this was because of the rough reception given by 
Robertson’s employees to the pickets, who are aged and retired plumbers. 

4 Plumbers Local Union No. 519, etc. (Babcock Co.), 137 NLRB 596. The 
Union’s picketing (at a dwelling project) was there held to have lost its im- 
muity as ‘‘primary’’ activity at a common situs, because it took place (apart 
from during the week,—legitimately, since Robertson’s employees were then 
working at the situs) also on a Sunday, when the only persons at the situs 
were salesmen and prospective customers. 
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Robertson started on the project here involved in Au- 
gust 1966 (that being the year in all instances, when not 
otherwise indicated). However, until October 28, the only 
ones working there were laborers, who were laying the 
groundwork. Beginning about October 19, the person as- 
signed to do the picketing (Hank LeBold, an aged and re- 
tired plumber) pursuant to instructions from the Union, 
sat near the project in his car with his picket sign, not on 
display, awaiting the appearance of Robertson’s plumbers. 
On the morning of October 28, a Robertson plumber and 
his helper began working at the project, whereupon Le- 
Bold emerged from his car and patrolled the building with 
his sign, reading: 

This is to advise the public that Puomsers Locau 
Unston No. 519, AFL-CIO, has a grievance against 
H. L. Rosertson anv Associates, Inc. The facts— 
they employ plumbers at substandard conditions which 
lets them take jobs away from us. They lower work- 
ing standards. This is not intended to cause any em- 
ployee to strike their employer or refuse to deliver 
any goods. 


The picket patrolled the premises every day except Sun- 
day from October 28 through November 2, during substan- 
tially the same period that Robertson’s plumber and 
helper were working there,—8 a.m. to shortly after 3 or 4 
pm. It included also Saturday, when none but Robert- 
son’s employees were at the premises® But he also 


5 Whether the picketing also occurred on the Saturday in question seemed 
to be in controversy at the hearing. The reason was obscure to me until 
oral argument, when Union counsel stressed, as he now does in his brief, 
that the fact the picketing also occurred on Saturday, when no other craft 
would be due to work, lent evidentiary support to its contention that the 
picketing had no purpose of inducing any employees of the other crafts to 
cease working. Whatever its significance, LeBold’s testimony that he also 
picketed on Saturday, October 29, was entirely credible, and despite the tes- 
timony of the respective presidents of Robertson and Babcock that they had 
gotten no report of any picketing on the Saturday in question, I would not 
understand the veracity of LeBold’s testimony on that point to be seriously 
disputed. (At the hearing counsel for the Union indeed withdrew his proffer 
of a supporting exhibit after being assured that LeBold’s testimony on that 
point was not seriously contested.) 
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picketed on November 3, when no plumbers were working. 
This last was the result of rescheduling of plumbers’ work 
to times other than the regular working periods of the 
other crafts. 


The arrangement to reschedule the working period of 
Robertson’s plumbers occurred at a meeting the morning 
of November 2, at the toolshed of the project, between 
the respective presidents of Robertson and Babcock (Frank 
Graves and Charles Babcock). They met with Attorney 
Joseph Caldwell. Caldwell first appeared on the scene 
about October 28 as counsel for Robertson, but Charles 
Babcock (who will hereafter be referred to interchange- 
ably with his corporation) testified that by November 2, 
he retained \Caldwell as his labor relations counsel as well. 
The background for the conference was that from October 
27, the day before the Plumbers Union started to picket, 
through November 2, no employees other than those of 
Robertson were working at the site anyway, because the 
Laborers Union was then picketing the premises in con- 
nection with a dispute of its own. The record does not 
indicate what it was about, but the Laborers Union dispute 
was ended the morning of November 2, when Babcock 
signed a contract with it. This cleared the decks for the 
carpenters to begin working. But still to be coped with 
was the picketing by the Plumbers Union. True, the 
picket sign disavowed that it was intended ‘‘to cause any 
employee to strike.’? And in the numerous calls that Bab- 
cock initiated with Joseph Kaplan, attorney for the Plum- 
bers Union, Kaplan, as Babcock testified, said the Plumb- 
ers Union was not picketing him, that the picketing was 
‘¢information[al]’? and was ‘directed to the public,’’ and 
also that ‘‘it would be detrimental to the Union’s interest 
for [Babcock] to cancel [his] contract with Mr. Graves (of 
Robertson).’’ Babcock further admitted that during one 
of these calls, Kaplan ‘‘spelled[ed] out for [him]’’ the 
mere fact that they were talking ‘‘was in itself a danger 
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to the Union because of the complicated and myriad as- 
pects of secondary boycott law.”’ 


None of this was of much solace to Babcock. He testi- 
fied that because the building was to be occupied by East- 
man Kodak, the project was especially important to him, 
and since he was now two weeks behind schedule, he wanted 
the carpenters to begin working the next day, November 
3. Babcock further testified that in order to be sure the 
carpenters would work, there had to be an end to the 
picketing by the Plumbers Union. And so, the arrange- 
ment or (to use his own term) the “‘deal’’ at the session 
the morning of November 2, with Graves and Attorney 
Caldwell, was that after November 2 the plumbing instal- 
lation would be done only when the other crafts were not 
working, i.e. on weekends and after 4:30 p.m. weekdays. 
Robertson’s plumber was told about the change in schedule 
after that meeting. On November 2, he removed all of 
Robertson’s loose materials and was not due to resume 
until Saturday, November 5. On November 2 also, Mercer 
Barefield, Babcock’s project superintendent (who was 
present at that day’s meeting with Attorney Caldwell) in- 
structed the carpenters to begin work on November 3. 


Also arranged at that meeting was what Babcock would 
do if the Plumbers Union continued to picket nevertheless. 
Babcock would in that event cancel the contract with Rob- 
ertson and have the plumbing installation completed by a 
union plumbing contractor.® 


6 Babcock, in his testimony, first indicated that he reached that decision 
the morning of November 3, when the picketing persisted despite the absence 
that day of Robertson’s plumber. However, Babcock later admitted he made 
that decision the morning of November 2, and that Attorney Caldwell was 
familiar with it. Babcock’s testimony and the circumstances as 2a whole, 
warrant the inference, here drawn, that the decision to replace Robertson 
if the Union picketed after the rescheduling was the second phase of the 
same meeting of November 2, and was an arrangement mutually agreed upon 
between Babcock and Graves through their attorney in common in the same 
manner as the rescheduling of the work. (Graves’ denial that this was so is 
here overborne by the strong circumstantial indications to the contrary.) 
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At about 3 o’clock the afternoon of November 2, Bab- 
cock, as he testified, informed Union Attorney Kaplan on 
the telephone that beginning November 3, ‘‘there would 
be no plumbers on our job during working hours,’’ and 
requested that the picket be removed. Kaplan asked if 
‘‘they would work at other times,’’ and Babcock replied, 
‘‘frankly, yes,’? whereupon Kaplan said this was ‘‘inter- 
mittent, sporadic working’”’ and that he would ‘‘have to 
advise his client that they could picket.’? Babcock then 
dispatched a wire to Attorney Kaplan stating: 


You have repeatedly told me that the Plumbers 
Union is not picketing our firm but only H. L. Robert- 
son. Please be advised that H. L. Robertson and 
Associates are not scheduled to perform its plumbing 
contract on our building project located at 10001 Ponce 
De Leon Blvd., Coral Gables, during the hours from 
8 am. to 4:30 p.m. Monday through Friday effective 
Thursday morning (tomorrow) November 3, 1966, at 
8 a.m.; Request that you make arrangements so that 
the Plummers (sic) picket from Local Union 519 does 
not picket our firm during the above hours.” 


At 8 o’colck the morning of November 3, LeBold, the 
Plumbers’ picket, resumed his picketing as before. Bab- 
cock approach LeBold, and after engaging him in ‘‘pleas- 
antries’’ until the appearance of Barefield, the project 
superintendent, he told LeBold there were no plumbers 
working that day. LeBold replied, according to Babcock 
and Barefield, that ‘‘it didn’t matter’? or ‘‘it makes no 
difference,’’ and according to LeBold, that he had to “‘get 
[his] orders from [his] representative.’? At any rate, 
Babcock returned to his office, and at 9:30. after trying un- 
successfully to reach Attorney Kaplan, he called and spoke 


7Shortly after 4 that same afternoon, Robertson sent a wire to Union’s 
Business Manager Sam Long stating that ‘‘no plumbing work is scheduled 
on this project from 8 am to 4:30 pm Monday through Friday during the 
time remaining on the construction on this building.’’ 
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to Union Business Manager Long. Babcock opened with 
a complaint about the picketing.* Babcock and Long gave 
different versions of the remainder of that talk and of the 
content (and the hours) of a second one, when Long called 
Babcock back. Babcock testified that in the first inter- 
change, when he complained about the picketing, Long 
said Union counsel advised him he ‘‘was supposed to con- 
tinue to picket.’’ According to Babcock, he then told Long 
this left him no choice but to ‘‘throw [Robertson] off the 
job,’’ which he was going to do, and asked whether Long 
would ‘‘get that Plumbers’ picket off that job right now,”’’ 
whereupon Long replied he would call back. Babcock 
testified that Long called him at about 11 that morning, 
and assured him the picket would be gone the next morn- 
ing, but instructed him to send Attorney Kaplan a wire 
confirming the cancellation of Robertson’s contract. 


After the second conversation, Babcock sent Attorney 
Kaplan a wire, which he testified was in conformity with 
Long’s instructions. It is shown to have been dispatched 
11:43 a.m. and reads: 


This is to confirm that H. L. Robertson and Associates 
is off our job at 10001 Ponce De Leon Blvd. and that we 
will break our contract with that firm and get a union 
plumber. Please remove the plumber’s union ticket 
[sic] from jobsite.® 


However, at about 10:30 that same morning, or shortly 
less than an hour before Babcock sent his wire, Attorney 
Kaplan sent Babcock a wire which read: 


I have repeatedly told you that the Plumbers Union 
is not picketing you or anybody else except H. L. 
Robertson. The picketing is informational only and is 
8The carpenters, who, as previously mentioned, were told on November 


2 to report for work on November 3, refrained from working while the 
Plumbers Union was picketing. 


That the same afternoon Babcock sent the identical wire to Long. 
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specifically not intended to cause H. L. Robertson to 
lose his contract with you. I believe as a matter of 
law that my clients have a right to picket the plumb- 
ing contractor on the common situs during normal 
work hours despite your device of having his men 
work only nights and weekends. 


Babcock testified he received Kaplan’s wire after dis- 
patching his own wire and that he had by then already 
sent word to Project Superintendent Barefield to inform 
Robertson of the termination of the contract. (Barefield 
did so by a call to President Graves before noon.) 


The explanation of Attorney Kaplan’s wire to Babcock 
was given in Long’s version of his two conversations with 
Babcock. Long testified that he had not seen Robertson’s 
wire of November 2 regarding the rescheduling of the 
plumber’s work time (supra, fn. 7) until about 9 the morn- 
ing of November 3, and that he had not otherwise been in- 
formed of it before then. He testified that Babcock, when 
he called him at 9:30, asked whether the picketing would 
continue, and that he reminded Babcock of his previous 
admonitions not to speak to him but only to Attorney 
Kaplan concerning the picketing situation; Babcock ex- 
‘plained he had been unable to reach Kaplan, and Long 
then said he would try to get Kaplan and would call back. 
Long called Attorney Kaplan at about 9:35 and not reach- 
ing him, left a ‘‘very urgent’? message for Kaplan to call 
him. Long testified that before he heard from Kaplan he 
phoned Babcock about a half hour after Babcock had called 
him (which would make it about 10) and informed him he 
could not get Kaplan. Babcock, according to Long, then 
asked him to ‘‘just listen,’? and inquired ‘‘what would 
happen on that job if another plumbing contractor got the 
job.’’ to which Long replied ‘“we would no longer picket 
H. L. Robertson.’ Long denied that Babcock had told 
him in either conversation that Robertson was being taken 
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off the job or that he had instructed Babcock to send any 
wire to Attorney Kaplan concerning it. 


In specific explanation of Kaplan’s wire of 10:30, Long 
testified that Kaplan returned his call shortly before 10:30 
and that after reviewing the developments beginning with 
Babcock’s wire to Kaplan the previous afternoon, he and 
Kaplan concluded that there was some “‘hanky-pank going 
on’’ looking toward ‘‘instigat[ion of] a suit,’’ and that 
because of these ‘‘fears,’’ Attorney Kaplan, without either 
of them knowing that Babcock had canceled Robertson’s 
contract, sent Babcock the previously quoted wire concern- 
ing the Union’s purpose in picketing. (At 10:35 Long sent 
Robertson a wire quoting in full Kaplan’s wire to Bab- 
cock. ) 


At all events, as previously stated, before noon that day, 
Project Superintendent Barefield informed President 
Graves over the phone that Robertson’s contract was can- 
celed and requested that Robertson ‘‘secure the job,’’ i.e., 
close up or cap the open pipes previously installed by Rob- 
ertson. (A Robertson employee in conformity with that 
request, did so at about 4 that afternoon.)*® Babcock had 
by then lined up a union plumbing contractor and from 
November 4 on, as Babcock testified, the project proceeded 
‘‘foll blast’? until its completion. 


There is no question that the picket was gone from 
November 4 on. There is some question, for whatever 
significance this may have, concerning just when the picket 
quit on November 3. Project Superintendent Barefield 
testified he saw LeBold still picketing at 2 or 2:30, and 
President Graves of Robertson testified that when he ar- 
rived at the project at about 4 p.m. to supervise the ‘‘se- 
curing”’ of the job, the picket was no longer there. LeBold 
and Burt McCarthy, the business agent of the Union as- 


10 Robertson had then completed about 5 to 10 percent of the work involved 
in its contract. For the total job, the contract provided a payment of 
slightly under $10,000. 
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signed to that ‘‘territory,’’ testified that LeBold quit 
picketing shortly after 12 on November 3. LeBold had 
suspended picketing at noon in order to have his customary 
half-hour lunch in the car. He and McCarthy testified 
that McCarthy appeared shortly after 12 and asked LeBold 
the routine question of whether there had been any signifi- 
cant developments that day, whereupon LeBold informed 
McCarthy of Babcock’s telling him early that morning that 
there were no plumbers on the job. McCarthy testified 
that he then looked in from the outside (an observation 
post from which, LeBold testified, one could not see very 
much) and seeing no plumbers or loose material of Rob- 
ertson’s, told LeBold to leave and not to picket the project 
any more. LeBold testified that McCarthy, before taking 
him off the picket job, told him the whole matter was now 
“‘settled’’ but McCarthy denied having made such a state- 
ment. McCarthy further testified that his instruction to 
LeBold to discontinue all further picketing at the project 
was his own decision and that he made it without checking 
with Sam Long, his superior, and without knowing of 
either the change in the Robertson plumber’s work sched- 
ule or of the cancellation of the Robertson contract. (Mc- 
Carthy testified he learned about these for the first time 
that afternoon when he got to the Union’s office.) 


B. Discussion 


On the score of the ‘‘hanky-panky’’ mentioned by Busi- 
ness Manager Long, neither side had a monopoly on jock- 
eying for legal position, or in demonstrating how contro- 
versial events become ‘‘exposed to the sport of fugitive and 
biased recollection.’’** This may well lie in the nature of 
the animal. ‘‘Secondary boycott law,’’ as Attorney Kap- 
lan sought to ‘‘spell out’? for Babcock, is indeed beset 
with ‘‘myriad and complicated aspects,”’ and this flows not 
from any adjudicators’ perversity but from the contingent 


11 Art Metal Construction Co. v. N.L.E.B., 110 F. 2a 148, 150 (C.A. 2, 
Judge Learned Hand.) 
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elements that enter into the ‘‘balance’’ the Board must 
strike between ‘‘dual congressional objectives.’? These 
are, at one side of the scale, preserving a union’s right to 
exert pressure on the employer with whom it has the dis- 
pute (the primary employer), and, at the other, ‘‘shielding 
[other or ‘‘secondary’’ employers] from pressures in con- 
troversies not their own.”’ @ 


That matter will be discussed in due course. At this 
stage, we can discount the sequence of talks initiated by 
Babcock with Long concerning Babcock’s decision to can- 
cel Robertson’s contract. Babcock’s less than open testi- 
mony concerning when and with whom he reached that de- 
cision and the admission wrung from him showing it to 
have been made the same time as what he termed the 
‘deal’? to change the working shift of Robertson’s plumb- 
ers reinforces the conviction derived from the circum- 
stances as a whole that this step, as I have found (supra, 
fn. 6) was pre-arranged by Babcock with Robertson in the 
meeting of November 2 with the common attorney for both. 
The thought, presumably, was that if the Union bit at the 
bait this would impale it as a picketer for an object of fore- 
ing Babcock to terminate Robertson. That catch is too 
large for the gear. Long could hardly have answered 
other than as he did, since the Union manifestly could not 
continue to picket Robertson if Robertson was no longer 
at the situs on any basis, and, further, if the ‘‘working 
standards’’ issue raised on the picket sign were now 
mooted by the retention of a union plumber. 


As for the Union, the account of its actions in the light 
of Kaplan’s stated position that as long as Robertson con- 
tinued as the plumbing contractor, the change in the Rob- 
ertson employees’ work schedule would not alter the 
Union’s prior course in picketing at the project during the 
normal workweek has a curious ambivalence. In the face 


12 N.LEB. v. Denver Bldg. Constr. Counc [Gould § Preissner], 341 U.S. 
675, 692. 
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of such an unqualified position, it is difficult to understand 
why the Union was at pains to establish that the reply of 
LeBold, the picket, to Babcock’s telling him, the morning 
of November 3, that there were no Robertson plumbers at 
the project was that he had to get his ‘‘orders’’ from the 
Union’s representatives, instead of that ‘‘it didn’t matter,”’ 
as Babcock and the project superintendent quoted him. 
The ‘‘orders’’ in the light of Kaplan’s stated position 
could hardly be other than to do what he was already doing. 
Yet there is the testimony presented by the Union concern- 
ing the ‘‘orders’’ to LeBold on November 3 on the strength 
of Babcock’s statement to him,—namely, the testimony of 
Business Agent McCarthy that shortly after mid-day on 
November 3, he terminated all further picketing by Le- 
Bold merely on the basis of LeBold’s report of what Bab- 
cock had told him and of what he could see from the dubi- 
ous vantage post outside the building. That McCarthy 
should have made that final decision without checking with 
Long, his superior, and learning of the termination of 
Robertson’s contract is difficult to square with the prob- 
abilities. McCarthy’s explanation that this was pursuant 
to Attorney Kaplan’s standing instructions for all situa- 
tions, that there was to be no picketing of a subcontractor 
at a building project when it had no employees or materials 
at the project, was inconsistent with Attorney Kaplan’s 
unqualified position as articulated to Babcock in their talk 
and in his wire. 

As to Kaplan’s wire, it is difficult to understand it ex- 
cept as a self-serving effort to dissociate the Union from 
what it already either knew or assumed was in the works 
as a result of Babcock’s overtures to Long that morning. 
Whether Babcock made it in the first or second conversa- 
tion with Long does not matter, since under Long’s ver- 
sion, both these talks preceded Kaplan’s talk with him 
culminating in Kaplan’s wire of 10:30 restating the Union’s 
position concerning further picketing. Also, whether Bab- 
cock told Long of the termination of Robertson’s contract 


- | 
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as flatly as he attributed to himself or in the hypothetical 
terms that Long attributed to him, Kaplan and Long could 
hardly have failed to conclude that Babcock was sounding 
the death knell of Robertson’s tenure on the job. 


Kaplan’s wire to Babcock has a legal significance not free 
of a touch of irony. Insofar as it was designed to disso- 
ciate the Union from the kind of role in Babcock’s deci- 
sion to terminate Robertson’s contract that Babcock was 
imputing to it, it was probably surplusage. That decision 
was made by Babcock in conference with Robertson and the 
attorney for both on November 2 before Babcock initiated 
his overtures on that score with the Union. Though the 
Union could not picket Robertson on the project unless 
Robertson still were performing there, the Union at no 
time demanded Robertson’s termination as a condition for 
its ceasing to picket. However, the unequivocal assertion 
of the Union concerning its intention to continue to picket 
during the normal workweek in the face of its being in- 
formed that Robertson’s employees would no longer be 
working during that period has served to crystallize the 
one issue in this case. That issue is whether Respondent, 
in continuing to picket the situs at a time when it knew 
that Robertson’s employees were not working or due to 
work there, met the conditions for the validity of ‘‘common 
situs” picketing as laid down in Moore Dry Dock.*. The 
specific condition here involved is that the primary em- 
ployer during the picketing ‘‘is engaged in its normal busi- 
ness at the situs.”” Moore Dry Dock, supra, fn. 13 at page 
549."4 


As stated, it is not disputed that Respondent’s picketing 
during the period from October 28 through November 2 


13 Sailors Union of the Pacific (Moore Dry Dock Co.), 92 NLRB 547. 


14 Because the result would be the same whichever version one adopts of 
the conversations Babcock had the morning of November 3 with picket LeBold 
and Business Manager Long, I have found it unnecessary specifically to resolve 
these variances and have assumed, without deciding, that the version given 
by LeBold and Long were the accurate ones. 
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met all the four conditions laid down in Moore Dry Dock.* 
Indeed, the complaint does not impugn the validity of the 
picketing which occurred before November 3. As to No- 
vember 3, the precise issue here is whether situation is 
governed by the series of cases exemplified by Plauche 
Electric Co., 135 NLRB 250, and those applying it,’* where 
the union was exonerated despite the absence of the pri- 
mary employer’s employees at the situs during a part of 
the picketing, or by Edgewood Contracting Co., 153 NLRB 
797, where the union was held to have violated Section 8 
(b):(4)(B) in picketing a building project when the em- 
ployees of the primary employer were not working or due 
to work. 


The Board in Edgewood distinguished the series of cases 
which applied the principle of Plauche on the ground that 
they held only that ‘‘the absence of the primary employ- 
er’s employees is merely one of the factors to be evaluated 
in determining [the legality of the picketing]’’ (New 
Power), and that the legality ‘‘depends in significant part 
on the reasons for this absence’? (Brownfield). 


The absences of the primary employees in those cases 
were for reasons indicating that the primary employers 
were still conducting their ‘‘normal business’’ at the sec- 
ondary premises. Basically the absences were ‘‘tempo- 
rary or sporadic’’ interruptions in otherwise regular en- 
gagements at work during normal work hours at the com- 
mon situs. In Plauche, they consisted of a lunch or coffee 
break in an otherwise full day’s performance by the pri- 
mary employees at the secondary premises. In Marshall 


15 They are (a) that the picketing be limited to when the situs of the dis- 
pute is located on the secondary employer’s premises; (b) that it occur when 
the primary employer is ‘‘engaged in its normal business at the situs’’; 
(c) that it be conducted reasonably close to the situs; and (d) that the picket- 
ing clearly disclose that the dispute is with the primary employer. 

16 E.g. New Power Wire ¢ Elec. Corp., 144 NLEB 1089, enfd. in part 340 
F. 24 71 (C.A. 2); Brownfleld Electric, Inc., 145 NLEB 1163; Meyers Plwmbd- 
ing, 146 NLEB 888; Marshall Maintenance Corp., 146 NLRB 1058. 
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Maintenance, the picketing began an hour before the regu- 
lar starting time of the primary employees’ shift, the pre- 
cise limits of which were not known to the union. In the 
other cases, the absences of the primary employees from 
the situs, even for full days, were caused by either ad hoc 
shifts in schedule, of which the union was not informed 
or were in large part ‘‘attributable to the picketing’’ 
(Edgewood, at p. 800), that is to say, to its being ‘‘effec- 
tive against the primary employer and its employees’’ 
(Brownfield, supra, fn. 16 at p. 1166). In substance, the 
picketing in these cases was either substantially during 
the time the primary employees were at work or when the 
union had reason to believe the primary employees were 
scheduled to work. Hence, as the Board put it in Brown- 
field (supra fn. 16 at 1166), there was no proof that ‘‘the 
picketing was actually aimed at achieving unlawful sec- 
ondary objective over and beyond those incidental effects 
normally flowing from legitimate primary picketing.”’ 


In Edgewood, on the other hand, the Board, adopting 
the decision of Trial Examiner Reel, thought a different 
conclusion was called for when the picketing occurred dur- 
ing times when the employees of the primary employer 
were neither working, nor, as the union knew beforehand, 
scheduled to work. The decisive fact there, which served 
to distinguish the case from Brownfield and its progeni- 
tors, was that ‘‘the picketing union was aware at the time 
of the picketing that the employees of the primary em- 
ployer were at work or were scheduled to work, at regu- 
larly scheduled hours other than during which the picket- 
ing took place.”’ 


Able counsel for Respondent stresses certain factual 
differences between this case and Edgewood. First is 
the fact that in Edgewood the schedule of the primary em- 
ployees serving their working time from the normal work- 
week was made before the primary employer began per- 
forming at the project, while here it was made after the 
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primary employer commenced performance and after the 
latter’s employees had performed for several days during 
the normal workweek. The Union here apparently gave 
conclusive effect to this item at the time Babcock informed 
Kaplan of the change. This is indicated by Kaplan’s state- 
ment on November 2, which he confirmed in his wire of 
the next morning, that a ‘‘device’’ thus employed would 
not deter the Union from continuing to picket the project 
at the same hours as before. 


Here the change was indeed a ‘‘device’’ to divest the 
Union of the right it would otherwise have had to picket 
the situs during the normal workweek. But such too was 
the purpose of the scheduling of the work period of the 
primary employees in Edgewood. As stated in the deci- 
sion in Edgewood, ‘‘the scheduled absence of the employees 
during normal working was caused by the picketing, or 
more accurately, by anticipation of picketing.’”” (Em- 
phasis in text.) The fact that the original scheduling had 
that purpose did not in Edgewood serve to validate the 
Union’s picketing at the secondary employer’s premises 
during the known absence of the primary employer’s em- 
ployees. The governing considerations are not altered by 
the fact, as in the instant case, that a like purpose moti- 
vated the rescheduling of the primary employees’ working 
time, once it appears, as here, that the picketing occurred 
in the face of a previously communicated absence of the 
primary employees from the common situs. 


The present situation has its analogy in Building Trades 
Council (Markwell & Hartz, Inc.), 155 NLRB 319. There 
too a change was made in the course of the Union’s hither- 
to legal picketing of a construction project for the purpose 
of insulating it from employees of neutrals. The change 
there was not in the working time but in the place of entry 
of the primary employees. There the employer with whom 
the union had the dispute was the general contractor. (The 
latter did not own the project and so the Board viewed the 
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general contractor as but one of a number of employers 
at the project who could only be picketed under the limita- 
tions applicable to a ‘‘common situs’’ as laid down in 
Moore Dry Dock.) When the picketing began, the main 
gate was used in common by the employees of all the em- 
ployers on the project. Later ‘‘reserved’’ gates were set 
up, one for the exclusive use of the employees of the pri- 
mary employer and its suppliers, the other, the main gate, 
for the exclusive use of the neutral subcontractors. The 
Union nevertheless continued to picket the main gate even 
after the setting up of the separate ‘‘reserved’’ gates. The 
Union was thereby held to have overstepped the limitation 
in Moore Dry Dock, that the picketing be ‘‘reasonably 
close’? to the common situs (supra fn. 13). The Board 
stated in part (p. 326): 


Applying the Moore Dry Dock standards to the instant 
case requires the timing and location of the picketing 
and the legends on the picket signs to be tailored to 
reach the employees of the primary employer, rather 
than those of the neutral employer, and deviations 
from these requirements establish the secondary object 
of the picketing and render it unlawful. 


Respondent in its brief does not vest the factor above 
discussed with the conclusiveness it did when it advanced 
its position to Babcock. The fact that the work schedule 
of the primary employees was changed after they had al- 
ready been performing during the normal workweek is now 
cited by Respondent as but one of a number of factors dis- 
tinguishing it from Edgewood. It now additionally relies 
on such items as the duration of the picketing under attack 
(5 consecutive days in Edgewood, as contrasted with less 
than a full day here) ; the definiteness of the work schedule 
of the primary employees in Edgewood, as contrasted with 
the merely negative information here that Robertson’s em- 
ployees would not work weekdays from 8 to 4:30; and the 
source of the suggestion for the removal of the primary 
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employer from the project,—in Edgewood it having been 
the union, which broached it to the general contractor 
under the cloak of a request for his assistance in ‘‘getting 
the situation straightened out,’’ while here it was the gen- 
eral contractor, who initiated the subject with the Union 
as the undisclosed part of a course of action already 
mapped out by him the previous day in consulation with 
the primary employer and the common attorney for both. 


These are weighty factors, but as I interpret the con- 
trolling precedents, not enough to take this case out of 
the basic principle underlying the Edgewood doctrine. 
Whether the picketing under attack was five days as in 
Edgewood or consisted as here of the portion of November 

3 2 preceding Babcock’s cancellation of Robertson’s contract, 
the fact remains that Respondent continued to picket dur- 
ing the normal workweek in the teeth of the information 
given it that Robertson’s employees were no longer work- 
ing or due to work at the project during that period. That 
Babcock did not volunteer information concerning pre- 
cisely when they were now scheduled to work did not alter 
the fact conveyed to Kaplan that it would not be during 
the normal workweek. Kaplan could easily have asked 
Babcock for the additional information if he wanted it or 
have indicated that the Union’s continuing to picket during 
the normal workweek was a tentative one based on verifica- 
tion of the information Babcock was giving. But Kaplan’s 
posifion as conveyed to Babcock was not based on the 
Union’s ignorance of just when Robertson’s employees 
were scheduled to work or his questioning the veracity of 
Babcock’s statement that they were no longer scheduled to 
perform during the normal workweek. It was based on the 
view that it was wholly immaterial: that once Robertson’s 
employees had begun performing during the normal work- 
week the Union could continue to picket the project during 
such hours for the duration of Robertson’s tenure, regard- 
less of how definite the scheduled absence of Robertson’s 
employees from the project during the normal workweek 
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in the future. Kaplan’s characterization of such absence 
as ‘‘sporadic’’ and ‘‘intermittent’’ did not make it such. 
His characterization was based on but the fact that Rob- 
ertson’s employees would still be working on the. 3 ar 
even if not during the normal workweek as before, ‘In ef- 
fect, the position thus taken was that the Union would con- 
tinue to picket during the normal workweek and would do 
so as long as Robertson remained on the project, regard- 
less of whether Robertson would be engaging in its normal 
business on the situs during the time of the picketing. 


The picketing on November 3 was an effectuation of that 
position. Kaplan in this situation had taken on more than 
the role of just an adviser. On Respondent’s own show- 
ing Business Manager Long had insisted that all questions 
concerning the picketing be taken up directly with Kaplan. 
In effect Kaplan had been vested with the power of deci- 
sion. His response to Babcock concerning how he would 
‘‘advise’’ the Union was in effect the announcement of a 
decision. LeBold’s continuing to picket on November 3 
was in precise accord with Kaplan’s stated position. It 
was thus an effectuation of the course that Kaplan in- 
formed Babcock the Union would follow regardless of 
whether the picket had been affirmatively instructed to con- 
tinue picketing as before or passively permitted to follow 
this course despite the information conveyed to Kaplan 
the preceding day.” 

The picketing on November 3 thus did not accord with 
Moore Dry Dock standards in that when it took place, the 
primary employer was not engaged in its normal business 
at the situs. Respondent contends the conclusion that it 
thereby violated Section 8(b)(4)(B) is nevertheless 
avoided by what it claims to be ‘*‘a wealth of other evi- 


17 Since under Kaplan’s position, the Union would not have wanted to 
intercept the picket and had made no effort to do so in any event, we are 
not faced with the question, nor does Respondent raise any issue, concerning 
whether Babcock had communicated the changed schedule to Kaplan in time 
to enable the Union to intercept the picket. 
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dence indicating a contrary objective [to the one that 
renders its actions proscript under 8(b)(4)(B),—that of 
forcing Babcock to cease doing business with Robertson].”’ 
Some of the evidence relied on has already been discussed 
and the remainder is mentioned in the footnote below.”* 
These factors may well indicate a desire on the part of Re- 
spondent to impress the public and perhaps even Robert- 
son’s employees with Robertson’s perfidy as Respondent 
sees it. But it hardly rules out a concomitant desire to 
exert the squeeze where Robertson would feel the pinch 
most,—on building contractors like Babcock, on whose pa- 
tronage Robertson’s ability to remain in business depends. 
And as has often been said, ‘‘it is immaterial that the 
Union may have also had a second lawful objective,’” when 
in fact it had also had the objective of enmeshing a neutral 
employer in its dispute with the primary employer.® 


What Respondent’s position comes down to is that the 
failure to meet one of the 4 conditions of immunity under 
Moore Dry Dock (supra fn. 13) can be compensated by 
the perfection with which it met the other three conditions 
or by how it had met all 4 conditions before the crucial 
change in the primary employees’ work schedule. The 
contrary is exemplified by the Edgewood and Markwell 
& Hartz cases, previously discussed, and indeed by the 
previously cited case (supra. fn. 4) arising out of Re- 
spondent’s picketing Robertson at a prior project in which 
Babcock had been the general contractor. 

Respondent’s position overlooks the significance and 


purpose of Moore Dry Dock, which prescribed the condi- 
tions for ‘‘common situs’’ picketing as exemplified by con- 


18 It includes the facts, previously mentioned, that Respondent also picketed 
on Saturday, when no other craft was due to work (supra, fn. 5), and that 
its dispute with Robertson has been of ‘‘long standing,’’ in the course of 
which it picketed Robertson at other projects, including one where the picketing 
went on for 4 months despite the fact that it caused no employee of any other 
craft to stop working. 


19 IBEW (L.G. Electric Contractors, Inc.), 154 NLRB 766, and cases cited. 
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struction projects, and cases foreshadowing Moore Dry 
Dock, which prescribed comparable conditions for picket- 
ing at an ‘‘ambulatory’’ situs, as exemplified by primary 
employers who make deliveries by truck.” These cases 
do not blink at the fact that picketing at the premises of 
neutrals has an inherent tendency to exert upon neutrals 
pressures in controversies not their own. But the Board 
regards these as the necessary incidents of an accommo- 
dation designed to give reasonable scope to the right of 
a union to exert pressure on the employer with whom it 
has the dispute. Accordingly, when a union exerts such 
pressure at secondary premises, it enjoys the immunity 
of primary picketing only when all 4 conditions are met, 
for they are calculated to contain as far as possible the 
impact of such pressure on neutrals. In such instance, 
the union is given the benefit of a presumption that the 
picketing has only a primary object whatever its ‘‘inci- 
dental’’ consequences on neutral employers. But it is 
a presumption only. As the Board put it in IBEW (L.G. 
Electric Contractors, Inc.), supra fn. 19. compliance with 
all 4 limitations prescribed by Moore Dry Dock ‘‘would 
presumptively indicate that the picketing union was at- 
tempting to limit its dispute to the primary employer and 
not to enmesh other, neutral employers.’’ (Emphasis in 
text.) The Board in L. G. Electric held that even where 
a union that has met all 4 conditions laid down by Moore 
Dry Dock it nevertheless loses the benefit of that pre- 
sumption if it has openly proclaimed that the pressure 
thereby felt by the neutral employer indeed to be one of 
its objects. In the instant case, Respondent, by trans- 
gressing the limitation in respect to the timing of the 
picketing, does not have the benefit of that presumption 
even to start with. In its place is the presumption that it 
intended the ‘‘natural and foreseeable consequence”’™ of 


20 E.g. Teamsters (Schultz Refrigerated Service, Ino., 87 NLRB 502. 
21 Radio Officers Union v. N.L.EB., 347 U.S. 17, 52. 
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its action in picketing at secondary premises,—namely the 
inherent pressure on Babcock to oust Robertson from the 
project. It follows that the picketing at the project on 
November 3 during the scheduled absence of the primary 
employees, of which Respondent had advance information, 
had as ‘‘an object”’ the enforced cessation by Babcock of 
its business relation with Robertson on the project. This 
was an inducement of employees of neutral employer with 
the proscribed object previously stated, in violation of 
Section 8(b)(4)(i) and (ii)(B) of the Act.” 


IV. The Remedy 


Having found that the Union violated Section 8(b) (i) 
(ii)(B) of the Act. I shall recommend an order requiring 
it to cease and desist therefrom, and as affirmative action 
to effectuate the policies of the Act, to post the requisite 


22 Respondent has two residual contentions: 


(a) That on November 3 Robertson was still on the job or Respondent 
had reason so to believe. This is based mainly on the testimony of Graves, 
president of Robertson, that he came by the project about 9:30 the morning 
of November 3 to see if the picket was there and also at 4 that afternoon 
to oversee the phasing out step of ‘‘securing the job.’’ None of this 
was part of Robertson’s normal business at the situs, and the record 
rather decisively indicates that it played no part in the unqualified posi- 
tion of the Union as expressed by Kaplan to Babcock. 


(b) That Babcock was an ‘‘ally’’ of Roberston. Since, as Respondent 
acknowledges, no employee of Babcock was performing work which would 
ordinarily have been done by Robertson, Babcock was not an ‘‘ally’’ 
within the framework in which Judge Rifking evolved that concept in 
his classic opinion in Douds v. Metropolitan Federation of Architects 
(Project Engineering Co.), 75 F. Supp. 672 (S.D.N.Y.) or in the cases 
which have applied it. E.g. Business Machine etc. Local 459, IVE (Royal 
Typewriter Co.), 228 F. 2d 553 (C.A. 2). However, Respondent urges 
that the concept be expanded to cover a situation such as this, where the 
general contractor had a long time friendship with the primary employer 
and he acted under the advice of an attorney retained by him in common 
with the latter. Whether Babcock’s performance was one to inspire 
rapture or not, the fact remains that as the one who was feeling the 
heat of the picketing, he had a legitimate interest in abating its effects 
on him, who was no party to Respondent’s dispute with Robertson. Hence, 
whatever the as yet unexplored potentialities for expansion of the ‘‘ally’’ 
concept, I would not think the present case furnishes the occasion for it. 


29 


notices at its meeting halls and to supply notices for 
posting by Robertson and Babcock, if they are willing.* 


On the basis of the foregoing and the entire record, I 
hereby state the following: 


Conclusions of Law 


1. By inducing and encouraging employees of subcon- 
tractors of a building project to refuse to work or to per- 
form services in the course of their employment and there- 
by also coercing the general contractor, in each instance 
with an object of forcing the general contractor to cease 
doing business with Robertson, an employer, Respondent 
Union has engaged in an unfair labor practice within the 
meaning of Section 8(b) (4) (i) and (ii) (iB) of the Act. 


2. The foregoing unfair labor practice affects commerce 
within the meaning of Section 2(6) and (7) of the Act. 
On the basis of the foregoing and the entire record, and 
pursuant to Section 10(c) of the Act, I hereby issue the 
following: 
RECOMMENDED ORDER 


Respondent Plumbers Local Union No. 519, United As- 
sociation of Journeymen and Apprentices of the Plumb- 
ing and Pipefitting Industry of the United States and 
Canada, AFL-CIO shall: 

1. Cease and desist from inducing any individuals em- 
ployed by subcontractors or any other employers on any 
building construction project in which H. L. Robertson & 
Associates, Inc. is the plumbing subcontractor, to refuse 
to work or render services in the course of their employ- 
ment, and from coercing or restraining Babcock Co. Build- 
ers, Inc. or any general contractor or other employer on 
any building or construction project, where, in either case, 

23 A cease and desist order here limited to the D.P.D. Building would be 
inadequate, first because that project has apparently long since been com- 
pleted, and secondly because the situation warrants preventive measures against 
enmeshing neutrals in Respondent’s ‘long standing’? dispute with Robertson. 
Cf. Locat Union IUOE (Carleton Bros. Co.), 131 NLEB 452. 
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an object thereof is to force or require such general con- 
tractor or any other person engaged in commerce to cease 
doing business with H. L. Robertson & Associates, Inc. 


2. Take the following affirmative action which it is found 
will effectuate the policies of the Act: 

(a) Post at its office and meeting halls copies of the 
notice attached hereto and marked ‘‘ Appendix.’’** Copies 
of said notice, on forms to be furnished by the Regional 
Directors for Region 12, shall, after being duly signed by 
the Respondent’s representative, be posted by it immedi- 
ately on receipt thereof, and be maintained by it for at 
least 60 consecutive days thereafter, in conspicuous places, 
including all places where notices are customarily posted. 
Reasonable steps shall be taken by Respondent to insure 
that said notices are not altered, defaced, or covered by 
any other material. 

(b) Furnish said Regional Director signed copies of the 
aforesaid notice for posting by H. L. Robertson & As- 
soicates, Inc., and Babcock Co. Builders, Inc., if they are 
willing, at places where they customarily post notices to 
their employees. 

(c) Notify said Regional Director, in writing, within 20 
days from the date of the receipt of this Recommended 
Order what steps Respondent has taken to comply there- 
with.* 

Dated at Washington, D. C. 


A. Norman Somers 
A. Norman Somers 
Trial Examiner 
*4In the event this Recommended Order be adopted by the Board, the words 
‘¢a Decision and Order’’ shall be substituted for the words ‘‘the Recommended 
Order of a Trial Examiner’’ in the notice. In the further event the Board’s 
Order be enforced by a decree of a United States Court of Appeals, the words 
*“a Decree of the United States Court of Appeals, Enforcing an Order’’ shall 
be substituted for the words ‘‘a Decision and Order.’’ 


25 In the event that this Recommended Order be adopted by the Board, this 
provision shall be modified to read: ‘‘Notify the said Regional Director, in 
writing, within 10 days from the date of this Order what steps the Respondent 
has taken to comply herewith.’ 
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APPENDIX 


NOTICE 
Pursuant To 
THE RECOMMENDED ORDER OF A TRIAL EXAMINER OF THE ! 
NationaL Lasog Reiations Boarp 
and in order to effectuate the policies of the 
NationaL Lazor Retations Act 
(4S AMENDED) 


we hereby notify all employees that: 


We Wu Nor induce or encourage any individuals em- 
ployed by subcontractors or any other employers on any 
building or construction project in which H. L. Rozerrson 
& Assoctatss, Inc., is the plumbing subcontractor to refuse 
to work or render services in the course of their employ- 
ment, and We Wuw Nor restrain or coerce Bascock Co. 
Bumpers, Inc., or any other general contractor on any 
building or construction project, where, in either case, an 
object thereof is to force or require such general con- 
tractor or any other person to cease doing business with 
H. L. Roserrson & Associates, Inc. 


Proumsers Loca Union No. 519, Unrrep 
ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND 
Preerittine INDUSTRY OF THE UNITED 
Srares anp Canapa, AFL-CIO 

(Labor Organization) 


(Representative) (Title) 


This Notice must remain posted for 60 consecutive days 
from the date of posting, and must not be altered, defaced, 
or covered by any other material. 


32 


If employees have any question concerning this Notice 
or compliance with its provisions, they may communicate 
directly with the Board’s Regional Office, Room 706, Fed- 
eral Office Building, 500 Zack Street, Tampa, Florida 
33602 (Tel. No. 228-7711). 


Case No. 12-OC-470 


Complaint and Notice of Hearing 


It having been charged by H. L. Roserrson & Associ- 
ates, Inc., (herein called Robertson), that PLomsers LocaL 
Union No. 519, Unrrep Association oF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND PrreFrrrine [npustTRY 
OF THE Unitep Srates anp Canapa, AFL-CIO (herein called 
Respondent), has engaged in and is engaging in certain 
unfair labor practices affecting commerce as set forth and 
defined in the National Labor Relations Act, as amended, 
29 U.S.C. Sec. 151, e¢ seg. (herein called the Act), the 
General Counsel of the National Labor Relations Board 
(herein called the Board), on behalf of the Board, by the 
undersigned Regional Director for Region 12, pursuant to 
Section 10(b) of the Act, and Section 102.15 of the Board’s 
Rules and Regulations, Series 8, as amended, hereby issues 
this complaint and notice of hearing, and alleges as 
follows: 

1. 


The charge was filed by Robertson on November 8, 1966, 
and a copy thereof was duly served on Respondent on 
November 8, 1966. 


2. 


(a) Babcock Co. Builders, Inc. (herein called Babcock), 
a Florida corporation with its principal office and place 
of business located at 14321 South Dixie Highway, Miami, 
Florida, is a general contractor engaged in the building 
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and construction industry and, in the course and conduct 
of its operations, annually purchases goods and materials 
valued in excess of $50,000 from other enterprises includ- 
ing, inter alia, Renuart, Bailey, Cheely Lumber Co. and 
Construction Products, Inc., located in the State of Flor- 
ida, which other enterprises had received the said goods 
and materials directly from states other than the State 
of Florida. 


(b) At all times material herein, Babcock has been en- 
gaged as a general contractor in the construction of a 
building known as the D.P.D. Building at 1001 Ponce de 
Leon Boulevard, Coral Gables, Florida (herein called 
D.P.D. Building), for the use of Eastman Kodak Company 
of Rochester, New York. 


(c) Robertson, a Florida corporation with its office and 
place of business located at 3148 S. W. 22nd Street, Miami, 
Florida, is a plumbing, heating and mechanical contractor 
engaged in the building and construction industry and, at 
all times material herein, has been engaged, pursuant to 
a contract with Babcock, to provide plumbing, supplies, 
and labor at the D.P.D. Building. Robertson annually 
purchases and receives goods and materials valued in ex- 
cess of $50,000 from enterprises, including inter alia, 
Peninsular Supply Co. and Bond Plumbing Supply, Inc., 
located in the State of Florida, which other enterprises 
has received the said goods and materials directly from 
states other than the State of Florida. 


(d) Babcock and Robertson are now, and have been at 
all times material herein, persons engaged in interstate 
commerce or in an industry affecting commerce within the 
meaning of Section 2(6) and (7) of the Act. 


3. 


Respondent is now, and has been at all times material 
herein, a labor organization within the meaning of Sec- 
tion 2(5) of the Act. 
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4. 


At all times material herein, Sam Long has been busi- 
ness manager for Respondent and has been and is now an 
agent of Respondent acting on its behalf within the mean- 
ing of Section 2(13) of the Act. 


De 


Since on or about October 28, 1966, and, at all times 
material herein. Respondent has been engaged in Coral 
Gables, Florida, in a labor dispute with Robertson. 


6. 


At no time material herein, has Respondent had any 
labor dispute with Babcock. 


7. 


On or about November 2, 1966, Robertson notified Re- 
spondent by telegram that effective November 3, 1966, 
Robertson was not scheduled to perform any work on the 
D.P.D. Building from 8:00 am. to 4:30 pm. Monday 
through Friday, during the time remaining on the con- 
struction on said building. 


8. 


On or about November 2, 1966, Babcock notified Re- 
spondent by telegram that Robertson was not scheduled to 
perform work, pursuant to its plumbing contract, at the 
D.P.D. Building during the hours of 8:00 a.m. to 4:30 p.m., 
effective Thursday morning, November 3, 1966, at 8:00 
a.m., and requested that the Respondent not picket Bab- 
cock at the D.P.D. ‘Building during the aforesaid hours. 


9. 


On or about November 2, 1966, Babcock telephonically 
notified Respondent’s attorney, Joseph Kaplan, that Rob- 


= oe 
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ertson’s employees beginning Thursday morning, Novem- 
ber 3, 1966, and for other weekdays thereafter were not 
scheduled to work on the D.P.D. Building job between 
the hours of 8:00 a.m. and 4:30 p.m. 


10. 


(a) At about 8:00 am. on November 3, 1966, Babcock 
verbally notified Respondent’s picket at the D.P_D. Build- 
ing project and about 9:30 a.m. telephonically notified 
Respondent’s business manager, Sam Long, that Robert- 
son’s employees were not then on the job. 


(b) Since November 3, 1966, and thereafter, Robertson 
and its employees have not been scheduled to perform work 
and have not performed work on the D.P.D. Building 
project between the hours of 8:00 a.m. and 4:30 p.m on 
weekdays, Monday through Friday. 


11. 


Commencing about 8:00 a.m. on November 3, 1966, and 
thereafter, in furtherance and support of its aforesaid 
labor dispute with Robertson, Respondent, by its officers 
and agents: 


(a) Has picketed the premises of the D.P.D. Building 
when no employees of Robertson were working or sched- 
uled to work at said project and while employees of Bab- 
cock were engaged in work and/or scheduled to engage 
in work at said project, and 


(b) Has engaged in, and is engaging in, and by picketing, 
requests, appeals, orders, instructions, and other means 
has induced and encouraged individuals employed by Bab- 
cock, and other persons engaged in commerce or in an 
industry affecting commerce, to engage in strikes or re- 
fusals in the course of their employment to use, manu- 
facture, process, transport, or otherwise handle or work 
on any goods, articles, materials, or commodities or to 
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perform services for their respective employers, and has 
threatened, coerced and restrained Babcock, and other per- 
sons engaged in commerce or in an industry affecting 
commerce. 


12. 


Respondent has engaged in the acts and conduct set 
forth in paragraph 11 above with an object of forcing or 
requiring Babcock, and other persons, to cease doing busi- 
ness with Robertson. 


13. 


By the acts described in paragraph 11 above, and by 
each of said acts, for the object set forth in paragraph 12 
above, Respondent did engage in and is engaging in unfair 
labor practices within the meaning of Section 8(b) (4) (i) 
and (ii)(B) and Section 2({6) and (7) of the Act. 


14. 


The acts of Respondent described in paragraph 11 and 
12 above, occurring in connection with the operations of 
the employers described in paragraph 2 above, have a 
close, intimate and substantial relation to trade, traffic 
and commerce among the several states and tend to lead 
to labor disputes burdening and obstructing commerce and 
the free flow of commerce. 


15. 


The acts of Respondent described above constitute un- 
fair labor practices affecting commerce within the meaning 
of Section 8(b)(4)(i) and (ii)(B) and Section 2(6) and 
(7) of the Act. 

Przasz Taxe Norice that on the 15th day of March, 
1967, at 9:30 a.m., EST, in Room 717, Federal Office Build- 


ing, 51 S. W. ist Avenue, Miami, Florida, a hearing will 
be conducted before a duly designated Trial Examiner of 


w? 
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the National Labor Relations Board on the allegations 
set forth in the above complaint, at which time and place 
you will have the right to appear in person, or otherwise, 
and give testimony. Form NLRB 4668, Statement of 
Standard Procedures in Formal Hearings Held Before the 
National Labor Relations Board in Unfair Labor Practice 
Cases, is attached. 


You are further notified that, pursuant to Sections 
102.20 and 102.21 of the Board’s Rules and Regulations, 
the Respondent shall file with the undersigned Regional 
Director, acting in this matter as agent of the National 
Labor Relations Board, an original and four copies of 
an answer to said complaint within 10 days from the serv- 
ice thereof, and that unless it does so, all of the allegations 
in the complaint shall be deemed to be admitted to be 
true and may be so found by the Board. Respondent shall 
immediately serve a copy of the answer on each of the 
other parties, as required by the above sections of the 
Rules. 


Datep At Tampa, Florida this 21st day of February, 
1967. 


Harorp A. Bore 
Harold A. Boire, Regional Director 
National Labor Relations Board 
Region 12 
Room 706 Federal Office Building 
500 Zack Street 
Tampa, Florida 33602 
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Answer 


Comes Now Prumsers Locan Union No. 519, Uwnrrep 
ASSOCIATION OF JOURNEYMEN AND APPRENTICES OF THE 
PLUMBING AND PiperirrinG Inpustry oF THE UNITED STATES 
anp Canapa, AFL-CIO, Respondent in this matter and 
by its undersigned counsel of record does file this its 
Answer as follows: 


1. Respondent has no knowledge of when Robertson filed 
the charge in this cause, and therefore, denies the first 
portion of Paragraph 1 of the Complaint; Respondent 
admits that a copy of the Complaint was served on Re- 
spondent on November 5th, 1966. 


2. Respondent has no knowledge of any commerce data 
or contractual relations involving Babcock or Robertson, 
and therefore denies the essential allegations of paragraph 
2(a), (b), (c) and (d). 


3. Respondent admits the allegation of Paragraph 3 
of the Complaint. 


4. Respondent admits the allegation of Paragraph 4 
of the Complaint. 


5. Respondent admits the allegation of Paragraph 5 
of the Complaint. 


6. Respondent denies the allegation of Paragraph 6 
of the Complaint. 


7. Respondent denies the allegation of Paragraph 7 
of the Complaint. 


8. Respondent denies the allegation of Paragraph 8 
of the Complaint. 


9. Respondent denies the allegation of Paragraph 9 of 
the Complaint, except Respondent admits that Attorney 
Joseph H. Kaplan received a telegram on November 2nd, 
1966, which contained in part the allegation of Paragraph 
9 of the Complaint. 
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10. Respondent denies the allegation of Paragraph 10 
(a) and (b) of the Complaint. 


11. Respondent denies the allegations of Paragraph 11 
(a) and (b) of the Complaint. 


12. Respondent denies the allegation of Paragraph 12 
of the Complaint. 


13. Respondent denies the allegation of Paragraph 13 
of the Complaint. 


14. Respondent denies the allegation of Paragraph 14 
of the Complaint. 


15. Respondent denies the allegation of Paragraph 15 
of the Complaint. 


Having answered the Complaint filed in this cause, Re- 
spondent demands that strict proof be required to prove 
the allegations denied in this Answer. Respondent fur- 
ther moves that the Complaint in its entirety be dismissed. 


Joserax H. Karran 
Joseph H. Kaplan 
Attorney for Respondent 
401 Jim Ranni Building 
3000 Biscayne Blvd. 
Miami, Florida 
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Case No. 21985 


Petition for Review of an Order of the National Labor 
Relations Board 


To: The Honorable Judges of the 
United States Court of Appeals 
For The District of Columbia Circuit 


Local Union 519 of the United Association of Journey- 
men and Apprentices of the Plumbing and Pipe Fitting 
Industry of the United States and Canada, AFL-CIO 
(hereinafter referred to as ‘‘Petitioner’’), petitions this 
Honorable Court to review and set aside those portions of 
a final order of the Respondent, National Labor Relations 
Board, dated the 10th day of May, 1968, and reported at 
171 NLRB No. 37, by which the Petitioner is aggrieved and 
its interests adversely affected, and respectfully shows to 
the Court as follows: 


1. Petitioner is a local labor organization engaged in 
organizing and representing plumbers employed by me- 
chanical contractors in the plumbing and pipe fitting in- 
dustry in the area of Miami, Florida. 

2. On February 9, 1967, the Regional Director of the 
Twelfth Region of the National Labor Relations Board 
issued a complaint in Case No. 12-OC-470, alleging that 
the Petitioner had engaged and was engaged in unfair 
labor practices within the meaning of Section 8(b) (4) (i) 
(ii)(B) of the National Labor Relations Act as amended, 
29 U.S.C. 141 et seq (the ‘‘Act’’). 


3. A hearing was held before a Trial Examiner of the 
Board on March 16 and 17, 1967. On June 20, 1967 the 
Trial Examiner issued his decision finding that the Peti- 
tioner had engaged in certain unfair labor practices. 


4. Petitioner filed exceptions to the Trial Examiner’s 
decision and on May 10, 1968 the Board issued its de- 
cision and order in which it found the Petitioner had 
violated Section 8(b) (4)(i)(ii)(B) of the Act. 
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5. This Court has jurisdiction over this case pursuant 
to Section 10(f) of the National Labor Relations Act, 49 
Stat. 453, as amended by the N.L.R.A. of 1947, 61 Stat. 
146, 29 U.S.C. § 141, § 160, and as amended September 14, 
1959, 73 Stat. 542. 


6. The grounds upon which relief is sought is that the 
Board, in its decision and order, erred in finding the Peti- 
tioner guilty of unfair labor practices and that therefore 
said decision and order is arbitrary, contrary to law, and 
unsupported by substantial evidence on the record as a 
whole. The Petitioner, therefore, is an aggrieved person 
within the meaning of the Act. 


WuereroreE, Petitioner prays: 
1. That this Court assert jurisdiction of and review the 


decision and order of the National Labor Relations Board 
in Case No. 12-CC-470. 


2. That said decision and order be set aside, annulled, 
and refused enforcement. 


3. That a certified copy hereof be forthwith served, ac- 
cording to law, upon the Respondent, National Labor Re- 
lations Board, and that the Respondent, in conformity with 
law, certify to the Court a transcript of the record of 
the proceedings wherein said order was entered, including 
the decision of the Trial Examiner and the findings, con- 
clusions, opinion and order of the National Labor Rela- 
tions Board. 


4. That Petitioner be granted such other and further 
relief as to the Court may seem just and proper. 
Respectfully submitted, 


Martin F. O’Donocxvz, Ese. 
1912 Sunderland Place, N.W. 
Washington, D. C. 20036 


Donarp J. Capuano, Eso. 
1912 Sunderland Place, N.W. 


Washington, D. C. 20036 
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Pre-Hearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the Court’s approval, hereby stipulate 
and agree as follows: 


I. Tue Issues 


The issues are as follows: 


1. Whether the Board erred in finding that the Union’s 
picketing of the D.P.D. Corporation Building construction 
site constituted unlawful secondary activity under Section 
8(b) (4)(B) of the Act, rather than lawful primary ac- 
tivity. 

2. Whether the scope of the Board’s Order is proper 
in the circumstances of this case. 


Il. Joruvr Aprenprx 


1. The record in this case shall be reduced to a joint 
appendix comprising the materials each party designates. 


2. The Petitioner shall designate those portions of the 
record required to be reproduced by the Rules of this 
Court (including the Decision and Order of the Board, 
the Trial Examiner’s Decision, this Stipulation, and the 
Court’s Order thereon), and shall bear the cost of repro- 
ducing these materials. 


3. Each party will designate such additional materials 
as it wishes to reproduce, and shall bear the cost of re- 
producing the material which it designates. The prepara- 
tion of the joint appendix shall be the responsibility of 
the Petitioner. 


4. The Union shall serve the Board with its designation 
on or before July 22, 1968, and the ‘Board shall serve the 
Petitioner with its designation on or before August 2, 
1968. The Petitioner if it so desires, may add to its desig- 
nation on or before August 9, 1968. The joint appendix 
will be filed with the Court on the date Petitioner’s Brief 
is due under the Rules of this Court. 
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5. It is further agreed that the parties and the Court 
may refer to any portion of the original transcript of 
record or exhibits herein which has not been printed or 
reproduced, it being understood that any portions of the 
record thus referred to will be reproduced in a supple- 
mental joint appendix if the Court so directs. 


Ill. Tue Berrs 


1. In lieu of filing and serving printed briefs on the due 
dates, each party may file and serve a typewritten copy of 
its brief on that date, with printed copies of all briefs to 
be filed and served on the date Petitioner’s reply brief 
is due. 


Marce, Matret-Prevosr 
Marcel Mallet-Prevost 


Dated at Washington, D. C. 
This 10 day of July, 1968. 


Donatp J. CaPvaNno 
Donald J. Capuano 


Dated at Washington, D. C. 
This 10 day of July, 1968. 


Before: Bazelon, Chief Judge, in Chambers. 
Prehearing Order 

Counsel for the parties in the above-entitled case hav- 
ing submitted their prehearing stipulation pursuant to 
Rule 33 of the Federal Rules of Appellate Procedure and 
Rule 19 of the General Rules of this Court, and the stipu- 
lation having been considered, the stipulation is approved, 
and it is 

OrvERED that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this Court, and that the stipulation and this order shall 
be printed in the appendix herein. 
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Excerpts From Transcript of Proceedings 


[4] For the Respondent Union? 

Mr. Kaplan: Joseph H. Kaplan, of the Law Firm of 
Kaplan, Dorsey & Sicking, 3000 Biscayne Boulevard, Miami. 

Trial Examiner: For the Charging Party? 

Mr. Caldwell: Joseph A. Caldwell, 1390 Northwest 14th 
Avenue, Miami, Florida. 

Trial Examiner: And, for the General Counsel? 

Mr. Marks: Counsel for the General Counsel is Lloyd 
S. Marks, National Labor Relations Board, Room 826, 51 
Southwest First Avenue, Miami, Florida, 33130. 


[5] Trial Examiner: Now, do you have a motion to 
expand upon the formal Exhibit? 

Mr. Kaplan: Yes, sir. 

On behalf of the Respondent Union, we would offer into 
evidence that certain letter of Harold Boire dated 
November 21, 1966, addressed to Joseph Caldwell, as 
Attorney for the Charging Party, in which the Regional 
Director refused to [6] issue a complaint on the charges 
filed, and that certain letter of Irving Herman, Director 
of the Office of Appeals, addressed to Joseph Caldwell, 
sustaining Mr. Caldwell’s appeal and directing that the 
case be referred back to the Regional Director for issuance 
of complaint. 

Mr. Caldwell: What was the date of that? 

Mr. Kaplan: February 15, 1967. 

Trial Examiner: I will hear from the General Counsel 
on that. 

Mr. Marks: We would object to the introduction of 
those letters as our formal Exhibits. 

Trial Examiner: Well, you certainly have it on the 
record that this is a case in which the Regional Director’s 
refusal to issue a complaint has been reversed by Wash- 
ington, but it is not a part of the formal pleadings, and it 
is not the charges on which the complaint is based. 
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I will reject the Exhibit, but you may put it into the 
record as Respondent’s Exhibits Nos. 1 (a) and 1 (b), 
rejected. 


(Whereupon, the above-referred to documents were 
marked as Respondent’s Exhibits Nos. 1 (a) and 1 (b), for 
identification.) 

e a ee a * * e * * we 


[9] Mr. Marks: All right. 

Now, Counsel for General Counsel states that by agree- 
ment by the parties hereto it is stipulated that H. L. 
Robertson & Associates, Inc., a Florida corporation, with 
its office and place of business located at 3148 Southwest 
22nd Street, Miami, Florida, is a plumbing, heating and 
mechanical contractor engaged in the building and con- 
struction industry. Robertson annually purchases and 
receives goods and materials valued in excess of $50,000 
from enterprises including inter alia Peninsular Supply 
Co. and Horne-Wilson, Inc., located in the State of Florida, 
which other enterprises had received said goods and 
materials directly from states other than the State of 
Florida. 

Trial Examiner: Very well. 


[10] Mr. Marks: And in addition, sir, also by agreement 
of the parties hereto, it is further stipulated that Babcock 
Co. Builders, Inc., herein called Babcock, a Florida corpo- 
ration with its principal office and place of business located 
at 14321 South Dixie Highway, Miami, Florida, is a 
General Contractor engaged in the building and construc- 
tion industry, and in the course and conduct of its 
operation, annually purchases goods and materials valued 
in excess of $50,000 from other enterprises, including inter 
alia Davidson Lumber Co.; Renuart, Bailey, Cheely 
Lumber Co. and Construction Products, Inc., located in the 
State of Florida, which other enterprises had received the 
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said goods and materials directly from states other than 
the State of Florida. 

Trial Examiner: Very well. 

Is that stipulated? 

Mr. Kaplan: I will stipulate, sir, that if Mr. Babcock 
were called as a witness that he would testify to that—to 
the information contained in that stipulation, and to that 
extent, I will concur in the stipulation. 

Trial Examiner: And, you would not introduce contrary 


testimony ? 

Mr. Kaplan: Yes, sir. 
Ld & e g e * a & & * 
[11] S. F. Graves 


was called as a Wee by and on behalf of the General 
Counsel * * 


[12] Q. And, are you presently employed, sir? A. By 
H. L. Robertson & Associates, Inc. 

Q. All right. 

What is your position with that concern, sir? A. General 
Manager and President of the corporation. 

Q. And, how long have you held this position, sir? A. 
Approximately eight years. 

Q. What is Robertson’s business, sir? A. Plumbing, 
heating and mechanical contractors. 

Q. Mr. Graves, did your company ever have a contract 
to perform any services at the DPD Building, located at 
1001 Ponce de Leon Boulevard, Coral Gables, Florida? 
A. We did, yes. 


[13] Now, getting back to my last question, what type 
of services were you to perform, sir? A. All plumbing, 
piping and mechanical work on the job. 

Q. And with whom was the contract, sir? A. My 
contract? 

Q. Yes, sir. A. It was with Babcock Co. 
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Q. Babcock Co. Builders, Inc.? A. Yes, sir. 

Q. What was the value of the contract, if you recall, sir? 
A. Approximately $10,000. 

Q. When was the first date you can remember that you 
had employees at the job site? A. Around the middle of 
August, the best I can remember. 

Q. And, what classification were these employees that 
you had over there, sir? A. They were laborers, digging 
ditches. 

[14] Q. And, when did you first have any plumbers go 
on to this job, sir? A. (Pause.) 

Latter part of October, I believe. 

Q. When you say, ‘‘latter part of October,’’ could it 
have been around October 28, 19667 A. Very possibly 
could. 


Directing your attention then to October 28, 1966, what 
happened, if anything, when you sent this plumber on 
to the job, sir? A. He arrived at the job about approx- 
imately 9:30-10:00 o’clock—as soon as he started to work, 
well, the picket put his sign on and started walking. 

Q. Do you know what type of picket it was, from what 
Union, sir? A. Plumbers Union. 

Q. Do you know how long he picketed on that date, sir? 
A. Until approximately 3:00 o’clock. 


& * * ok bd 2 * e * * 


[15] Mr. Marks: Mr. Kaplan, could we possibly 
stipulate to this being on the picket sign? 

Quote: This is to advise the public that Plumbers Local 
Union No. 519, AFL-CIO, has a grievance against H. L. 
Robertson & Associates, Inc. The Facts—they employ 
plumbers at substandard conditions which lets them take 
jobs away from us. They lower working standards. This 
is not intended to cause any employee to strike their em- 
ployer or refuse to deliver any goods—Unquote. 
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[16] Trial Examiner: All right. 

Very well. Then you will not dispute that that was the 
legend on the picket sign? 

Mr. Kaplan: No, sir. 


[17] Q. (By Mr. Marks) To go on then, when did your 
plumbers next work on the DPD job, sir? 


[18] A. (Pause.) 

Worked the 27th, 28th and 29th—and Sunday was the 
30th and they worked Monday, the 3ist. 

Q. All right. 

Did they work after the 31st, sir? 

Did they work in to November? 

That is what I am bringing out—November— A. They 
worked there November ist and November 2nd. 


[20] Q. (By Mr. Marks) Now, how many plumbers did 
you have on the job at that time? A.A plumber and 
helper. 

Q. And, what hours did the plumbers work during the— 
the plumber and the helper work during those days? A. 
8:00 to 4:30. 

Q. Was there picketing going on by the Plumbers during 
those days, sir? <A. Yes. 

Q. And, those days are now October 27, October 28, 
October 29, October 31, November 1 and November 2? 
A. Correct. 

Trial Examiner: So that I might understand the General 
Counsel’s theory—I have read the complaint. 

Mr. Marks: Yes, sir. 

Trial Examiner: There is no claim, if I read the com- 
plaint correctly, that the picketing which occurred on the 
dates read off by you, until this time— 

Mr. Marks: Up to November 2nd. 
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Trial Examiner: —up to November 2nd was a violation 
of the Act. 

There is no claim that that— 

Mr. Marks: No, sir, there is no claim there was a viola- 
tion prior to that time. 


[21] Q. (By Mr. Marks) And, what were the hours of 
picketing on October 27, 28, 29, 31, November 1 and No- 
vember 2, sir? A. He started at 8:00 o’clock and stayed 
until approximately 3:00 o’clock, give or take fifteen min- 
utes or half an hour—something like that. 


[22] The Witness: On November 2, I met with Br. Babcock 
and Mr. Barefield. 

Q. That is Mr. Charles Babcock, President of Babcock 
Co. Builders, Inc.? A. Yes. 

Q. And Mr. Barefield? A. Yes. 

Q. Who is Mr. Barefield, sir? A. He is Superintendent 
for the Babcock Co.—Project Superintendent on the job. 

Q. All right. 

Go ahead. 

A. And told them, and we made arrangements to work, 
to do our work on hours other than the normal working 
hours. 

We’d do it after 4:30 in the afternoon and we would 
not be on the job during their normal working hours, 
which would have been Monday and through Friday, 8:00 
to 4:30. That was agreed to, and we sent a telegram to 
the Union. 

[23] Q. This is the Plumbers Union? A. The Plumbers 
Union—that afternoon, stating— 

Q. That is the afternoon of November 2? A. Yes, sir, 

that is correct. 
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[29] Q. (By Mr. Marks) What instructions did you give 
your employees as to working on that project on November 
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3, 1966? A. What instructions did I give them to work on 
November 3? 

Q. Yes. A.I give them none Wednesday morning—none 
at all, because there was no provisions for lighting on the 
job, and we were prepared to work over the weekend. 

Trial Examiner: November 3 was on a Thursday and 
November 4 would be a Friday. 

You told the men not to report on Thursday or Friday. 
Is that— 

The Witness: To that job. 

My men report to my shop and then are dispatched to 
the jobs from the shop. 


[80] The Witness: November 2, they did work, yes, sir. 
Trial Examiner: They did work on November 2? 
The Witness: Yes, sir. 

They did not work on that particular job November 3. 
Trial Examiner: All right. 

That is the answer—they did not work on November 3. 
The Witness: They were dispatched to other jobs. 
Trial Examiner: All right. 

And, you had told them on November 2, not to report 

to the job—on that job November 3? 

The Witness: Correct, yes, sir. 


On November 3, did the Plumbers picket the job site 
at the DPD Building, if you know? A. I seen a Plumbers 
picket there on Thursday, the third, approximately 9:30 
in the morning. 

How long he was there that day, I do not know. I seen 
[31] him the one time. 


[32] Q. (By Mr. Marks) How long were you at the job 
site? A. I was there, I would say, approximately 15-20 
minutes, maybe 30 minutes at the longest. 
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Q. (By Mr. Marks) Mr. Graves, I believe you did answer 
previously that you did not have anybody scheduled, any 
of your employees scheduled to work on the job on No- 
vember 3. 

Did you in fact have any employees on the job on No- 
vember 3 while picketing was in progress? [33] A. No, 
sir, I did not. 


Q. Did you have any equipment, supplies or materials 
on the job on November 3, 1966? A. No, sir, none except 
what was installed. 


[34] Trial Examiner: I will simply ask a question here, 
and if I am premature on that, I will be very glad to 
defer. 

I am merely asking because I would like to follow the 
evidence here and I understand its significance. I would 
take it that this telegram here really is the legal point at 
issue—reflects the entire legal point at issue, Respondent 
claiming that the picketing question is legal in that the 
sign made clear that there was no intention to have any- 
one stop work, there was no intention to have the general 
contractor terminate the plumbing contract with the Charg- 
ing Party. 

The only intention was to inform the public that the 
plumbing contractor is a substandard employer. Now, 
that, I take it, is the gist of your position, Mr. Kaplan? 
[35] Mr. Kaplan: That is the nub of the problem, yes, sir. 


[41] Q. (By Mr. Marks) Mr. Graves, does your cor- 
poration still have their contract with Babcock Co. Build- 
ers, Inc., for this DPD job, sir? A. It does not. 

Q. Was it terminated? A. It was terminated, yes. 

Q. By whom, sir? A. Mr. Barefield on orders of Mr. 
Babcock, I presume. 


52 


Mr. Kaplan: I object and ask that that be stricken. 
Trial Examiner: Well, Babcock terminated it, is that it? 
The Witness: Yes. 


[42] Now, directing your attention to November 3, 1966, 
at about 3:30 p.m., what did you do, if anything, concern- 
ing the DPD Building? A. I sent a plumber out, told him 
to secure everything, [43] cap up all pipe and make sure 
there was nothing left over there open because that con- 
tract had been terminated. 


Q. Now, at the time you left the job, about how much 
of the plumbing work had you completed, sir? A. Approx- 
imately 5 per cent of it. 

* ® we & . ® ° s e es 
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[46] Q. (By Mr. Kaplan) As I understand it from the 
beginning, October 18, 1966, you had an employee on the 
job doing laboring work. 

Is that correct? ‘[47] A. Yes. 


[49] A. (Reading from document.) 

From October 18th to October 27th, I had laborers on 
[50] the job digging ditches. The building was being 
constructed on the Southeast corner of Ponce and Santa- 
lane. During this period of time I saw a car parked across 
the street on Santalane. In the right rear window was a 
decal, ‘‘Certified Plumbers.”’ folded up in the rear seat 
was a picket sign. The man remained in the area from 
8:00 a.m. to 3:00 pm. However, he did not picket. 


[52] Q. (By Mr. Kaplan) Mr. Graves, in your meeting 
with Mr. Babcock and Mr. Barefield on November 2, who 
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else was present? A. Mr. Caldwell was present, my at- 
torney. 

Q. Would you identify Mr. Caldwell as your attorney— 
Mr. Joseph Caldwell? <A. Yes. 

Q. Where was the meeting, sir? A. Oh, I think it was at 
the toolshed—I’m pretty sure it was at the toolshed on 
the job site. 

Q. What time of the day did the meeting take place, sir? 
[53] A. I’d say it was before lunch—before noon. 


Q. You did not compose the telegram, did you? A. Yes, 
I did. 

Q. Mr. Caldwell did not? A. Mr. Caldwell told me the 
pertinent facts to put in it. 

Q. How long did your meeting last by the toolshed on 
November 2 with Mr. Caldwell, Mr. Babcock and Mr. Bare- 
field? A.I’d say possibly a half hour, forty-five minutes— 
maybe even an hour. 

Q. Did you decide on that date and in that meeting what 
you would do if the Plumbers continued to picket the next 
day after they received the telegram? A. What we would 
do? 

Q. Yes, sir. 

Did you plan among yourselves what you would do if the 
Plumbers continued to picket? A. No, I didn’t plan any- 
thing. 

[54] We just decided to notify you people that we was 
changing our hours of working. 

That was it. 


[55] Q. Did you leave Mr. Caldewell back at the con- 
struction site? A. I think so, standing there talking to Mr. 
Babcock, I believe. 

Q. You left him—that is, Mr. Caldwell—talking to Mr. 
Babcock, when you left the job? 
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56] Trial Examiner: Was anything left on the job on the 
afternoon of the second? 

The Witness: Nothing except what had already been in- 
stalled in the building—in the structure itself. 


[58] Q. (By Mr. Kaplan) Mr. Graves, I show you General 
Counsel’s Exhibit No. 2 and ask you to look at it, please, 
sir. 

(Handing document.) 

That is the telegram that you sent to the Plumbers 
Union on the second. 

By the way, it indicates that you sent that telegram at 
4:12 p.m. on that date? A. (Examining document.) 

It was late in the afternoon. 

Q. All right, sir. 

That is correct? 

A. Yes, that is correct. 

It was late in the afternoon. 

Q. If your plans at the time that you had filed this 
telegram were to have worked the following weekend, then 
to have worked in the evenings after the next weekend, 
was there a reason why you neglected to say that in the 
telegram? A. No, no particular reason. 


[60] Q. (By Mr. Kaplan) There was a Laborers picket on 
the 27th, and the carpenters stopped working on October 
27. 
Isn’t that true? A. Let’s say this—that there was a 
Laborers picket there the day before yours started and the 
carpenters were not working. 


55 
[61] Charles L. Babcock, Jr. 


was called as a witness by and on behalf of the General 
Counsel * * * 


[64] I am President of Babcock Co. Builders, Inc. 

Q. And, how long have you held that position, sir? <A. 
Approximately 15 years. 

Q. What is the corporation’s business, generally, sir? 
A. We are in the general contracting and development 
business. 
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A. We have a contract to construct that DPD Corpora- 

tion Building at that address. 
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[67] Q. Now, directing your attention to November 2, 
1966, did you have an occasion to talk with Respondent’s 
attorney, Mr. Joseph Kaplan, on the telephone, sir? A. 
Yes. 
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A. Icalled him. 
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And, I got Joe on the phone and I told Joe that as of the 
next day, Thursday, November 3, that there would be no 
plumbers on our job during working hours, and I reminded 
him that he had told me many times that he wasn’t picket- 
ing us, that he was only picketing Robertson, and therefore, 
tomorrow, November 3, there would be no plumbers on the 
job and I would [68] appreciate it if his picket wouldn’t 
be there during working hours. 

And, he replied to me—he asked me if they were going to 
work at other times and I told him, frankly, yes. 

And, he said, well, he says, ‘‘That’s intermittent, spo- 
radic working,’’ and he said he was going to have to advise 
his client that they could picket. 
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So, I said okay. We hung the phone up and I called my 
girl and told her to send him a telegram to that effect, that 
our—that the plumbers would not be on the job November 3, 
and I asked my girl to have it sent immediately and to have 
it delivered before 5:00 o’clock. 

Mr. Marks: Joe, do you have the original of that tele- 
gram? 

Mr. Kaplan: Yes, sir. 

Mr. Marks: May we have it? 

Can we stipulate that you received it? 

Mr. Kaplan: I received it. 

Yes, I received it. 

Trial Examiner: Yes. 

That gives you a foundation. 

Mr. Kaplan: Sir, I will say this in order to be as candid 
as I can. 

I have no record of when I received it, so I am unable to 
stipulate when I received it. 


[70] Did you observe any picketing by the Plumbers 
Union on November 3 at the DPD job? A. Yes. 

The Plumbers picket was walking his rounds on Thurs- 
day, November 3, in the usual fashion. 


[71] Q. (By Mr. Marks) Mr. Babcock, did you have a 
conversation with this man, this picket, that day, sir? A. 
Yes, about 8:30 I walked up to him with my superintendent, 
Mr. Barefield, and I asked the picket if he knew that there 
were no plumbers on the job. 


And, he replied that he did and that it didn’t matter. 

[72] Q. (By Mr. Marks) Were any of H. L. Robertson’s 
employees on the job during the time picketing was in 
progress on November 3, 1966, if you know? A. To the 
best of my knowledge, they weren’t. 

But, I wasn’t there all day long. 


57 


Q. What was the reason that H. L. Robertson’s employees 
were not on the job on November 3, 1966? 


[73] Trial Examiner: I will overrule the objection, 
again on the grounds that I overruled other matter which 
was not binding upon you as such, unless they are con- 
nected up with events. 

Now, we already have some testimony with regard— 
concerning it, and perhaps the term, ‘‘what is the reason,”’ 
is not the most artful term to use. 

But, was there any discussion between you and Mr. 
Graves in which the subject occurred concerning whether 
they were going to work on November 3? 

Was there such a discussion? 

The Witness: Well, we run the job, and we had set up 
the deal that they weren’t going to run—I mean work on 
Thursday, November 3, and so we instructed them that 
way. 

And, so—I mean, that was it. 


Q. (By Mr. Marks) Mr. Backcock, when did these in- 
structions [74] occur? A. Well, we had discussed this the 
day before, when we made the—when I made the offer to 
Joe Kaplan. 

We had discussed this policy or program of not having 
Union plumbers on the job during working hours when 
we were working and we discussed it the day before. We 
made the proposal over the phone to Mr. Kaplan, as I’ve 
already stated, and I sent him a telegram to that effect, and 
it was set up on November 2— ; 

Q. You mean non-Union instead of Union plumbers? <A. 
Right—I mean that we weren’t going to have any of 
Robertson’s people there on November 3. 
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[75] Q. (By Mr. Marks) Now, did you do anything 
further in connection with this picketing on November 3, 
1966% A. I sure did. 
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I went back to the office and tried to get hold of Joe 
Kaplan. I wasn’t successful. I did get hold of Sam Long 
at about 9:30 in the morning. 

Q. Now, who is Sam Long, sir? 


[77] Q. (By Mr. Marks) Mr. Babcock, on November 8 
did you receive any telegram from Mr. Kaplan at around 
11:30 am., sir? A. Well, I got a telegram in response to 
my telegram of [78] November 2, on November 3, and it 
was before noon. 


Trial Examiner: This wire that has just been received 
as General Counsel’s Exhibit No. 7—is it something that 
came to you after your talk with Sam Long? 


[79] Q. (By Mr. Marks) Was H. L. Robertson & Asso- 
ciates advised that his contract was terminated, sir? A. 
Yes. 

I asked my girl to get hold of Mr. Barefield and have 
Mr. Barefield cancel him. 

Q. And, when was this accomplished, sir? A. This was 
accomplished immediately after I talked to Sam Long the 
second time and sent the telegram. 

Q. Do you know if Mr. Barefield did, in fact, get in 
contact with Mr. Graves concerning this? A. Well, yes, 
I know he did. 


[80] Q. And, was H. L. Robertson & Associates ter- 
minated from their contract? <A. Yes, sir, they were ter- 
minated. 

Q. What percentage of the work had been completed 
at the time they left the job, if you know, sir? A. They 
had completed between five and ten per cent of the work. 

Q. Now, when did your job again resume as scheduled, 
sirt A. It started up again full blast Friday, November 4. 
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Q. Was there a picket picketing on the job on November 
4, sir? <A. No picket, no. 


[82] Further Direct Examination 

Q. (By Mr. Caldwell) Mr. Babcock, with reference to 
the date of November 3, 1966, you have testified that you 
observed the Plumbers picket on the job site, the DPD 
job site. 

[83] Is that correct? A. That’s correct. 

Q. Were there any other Unions picketing on the job 
that day, if you know? 

Mr. Kaplan: Object. 

Irrelevant and immaterial. 

Trial Examiner: I will overrule the objection. 

And, the witness may answer the question. 

The Witness: There were no other pickets on the job. 
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[84] Q. (By Mr. Kaplan) Are you a friend of Mr. 
Graves? A. Mr. Kaplan, Mr. Graves’ company, H. L. 
Robertson & Associates, Inc., has worked for us over a 
period of 20 years from time to time. 

When you say is a man a friend of yours, if it means, do 
you have good relations with him and is he courteous and 
are you courteous and does he have a good employer- 
employee relationship, that is one thing. 

But, if you mean by the name, ‘‘friend’’ or the word 
‘‘friend,’’ do you go out to parties with him and do you 
socialize and does he go to the country club with you, the 
answer to that is no. 


Q. (By Mr. Kaplan) You and Mr. Graves use the same 
attorney, do you not? A. Yes, in this case. 
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Q. On November 2, 1966, was Mr. Caldwell your attorney? 
A. Yes—in this case. 

Maybe I should clarify that, Mr. Trial Examiner. 

[85] Trial Examiner: Yes, by all means. 

The Witness: We have a firm of attorneys that works 
for us in the normal course of our real estate and our 
normal business—Merchant, Sawyer, Johnston, Simmons, 
Dunwoody & Cole. 


Now, in what sense do you hire Mr. Caldwell as an 
attorney? 

Will you accept that question, Mr. Kaplan? 

Mr. Kaplan: On November 2. 

[86] The Witness: On November 2? 

Well, you see, when we started having our problems on 
the DPD corporation job, Mr. Caldwell had been coming 
by there to see how things were going on behalf of Mr. 
Graves and H. L. Robertson & Associates Inc. 

Q. (By Mr. Kaplan) When was that, sir? A. Well, this 
was the earlier part of—well, it was the latter part of the 
week before, which would be October 27th and 28th. 

The 28th is when the Plumbers picketing started. I re- 
member that. 

And, since Mr. Caldwell was already interested in this 
and active in it, and I knew him to be an excellent attorney 
in labor matters, I retained him on this particular case. 

Q. All right, sir. 

Will you tell me what your recollection is of the meeting 
that was held on your construction job on November 2, 
in which you, Mr. Barefield, Mr. Graves and Mr. Caldwell 
participated in discussion concerning the picketing, and the 
future work of the plumber? A. Mr. Kaplan, I do not 
recall the exact details or the exact time of this meeting 
that you refer to. 

I know during that week, from October 27th ‘through 
November 3, it seemed as if I didn’t do anything except 
to talk to people about this particular problem we had, 
and you [87] are asking me the exact details of it. 
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I know that it was discussed. I know that we determined 
what our policy and procedure was going to be, and as 
outlined in my testimony previously, we followed it. 

Q. This is the meeting that according to Mr. Graves 
lasted almost an hour—somewhere between half an hour 
and an hour. 

Can’t you tell us some of the things that were said at 
that meeting, sir? A. Well, we went over— 

Q. Try to identify who said what to whom. A. Well, 
Mr. Kaplan, efter that the thing to do was to 
ask Mr. Graves not work during working hours./ 

Q. Who is ‘‘we,’’ sir? A. This—my attorney, Joe 
Caldwell and myself and those gathered there. 

Mr. Caldwell is fine labor attorney and he knows what to 
do, and when he gives me advice to do this or to do the 
other thing, I accept it. 

And, that’s about it. 

Q. All right, sir. 

Now, as I understand it, in this meeting on the job site, 
Mr. Caldwell advised you that Mr. Graves’ plumbers 
should not work on the job site during the time the rest of 
your employees were working. A. Well, if your point is 
was it his idea, I think the [88] answer to that is yes. 

f It seemed like a good idea—a good logical thing to do, 


so we proceeded with ey 
I believe he did instigate inaifl a procedure of trying 
d his contract operating 


to keep Mr. Graves employed 
but not shutting down our job// 

Q. All right, sir. 

Now, did Mr. Caldwell also suggest to you what you were 
to do if the Union continued to picket? 


[89] The Witness: Oh, I see. 

Well, Mr. Kaplan, to answer this specific question—it 
is, did Mr. Caldwell tell me what to do on November 3 
when the picket was out there? 

The answer to that was— 
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Trial Examiner: No, Mr. Kaplan’s question was did 
the subject come up in any way whatsoever, whether Mr. 
Caldwell told you what to do or not. 

Was something said— 

The Witness: Yes, sir, Mr. Trial Examiner, we tried 
to plan these things ahead of time to see what alternatives 
we had, and we were going to try this alternative to see 
if it would work. 

If it wasn’t going to work, I believe that I had previously 
stated to those assembled that we got to proceed with this 
job and I’ve got to get this Plumbers picket off the job. 


[90] (By Mr. Kaplan) Was the subject discussed during 
that same meeting concerning when Mr. Graves was to 
work after he stopped working during the day? A. 
(Pause.) 

When Mr. Graves was going to work after he stopped 
working during the day? 

You mean after hours, at night, on weekends—something 
like that? 

Q. Yes, sir. A. Oh, yes, you bet. 

Q. What discussion ensued— <A. Well, just like I told 
you over the phone when you asked me over the phone. 

I said, ‘‘He’s going to work not during working hours 
and on weekends.”’ 

Q. Well, precisely what was planned on November 2, 
that Mr. Graves’ employees would work after 4:30—after 
5:00, after 6:00— A. After working hours, which would 
be after 4:30—and weekends. 

Q. You were in the room when Mr. Graves spoke or 
testified and stated that he told his employees to come to 
work that weekend. 

Is that right, sir? [91] A. I believe that is what he 
said, yes. 

Q. Now, did he say that to you during the meeting of 
November 2% <A. No, I didn’t go into his schedule. 
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Q. You did not tell me that when you called me on the 
telephone on November 2, did you, sir? A. No, I told you 
—you asked me if he was going to continue doing the job 
and I said yes, he was—not during working hours. 


Q. Several years ago you had a picket on one of your 
construction jobs, which was aimed at H. L. Robertson by 
this same Union. 

Is that true, sir? 


[92] Trial Examiner: I will ask Mr. Kaplan how he 
ties that in with this present case. 


But, this is getting a little far afield. It is getting into 
a collateral matter and there is a limit to which—what you 
can go into a collateral matter— 

Mr. Kaplan: Yes, sir, it would appear to be collateral. 

But, we would like to show the Trial Examiner that 
Mr. Babcock’s statement that he had no alternative but to 
fire the services of Mr. Graves is inconsistent with what 
he did in the past. In the past an unfair labor practice 
charge was filed against the Union. 

[93] We would also like to show that Mr. Babcock is 
sophisticated in the area of labor-management relations 
and National Labor Relations Board practices. And, we 
have this hour long meeting on November 2 and then we 
have some varied deliberate steps being taken on 
November 3— 

Trial Examiner: Well,— 

Mr. Kaplan: It all goes to show, Mr. Trial Examiner, 
@ certain scheme, a certain course of conduct— 

Trial Examiner: —how long ago was that? 

Mr. Kaplan: Sir? 

Trial Examiner: How long ago? 

The Witness: Seven years. 

Trial Examiner: Seven years ago? 
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The Witness: Can I tell you— 

Trial Examiner: Was construction being done then for 
the Kodak people? 

The Witness: No, sir, Mr. Trial Examiner, that work 
was for us. 

And, if they shut us down for a week on speculative 
houses, it wasn’t any big serious deal, and they picketed 
on a Sunday, see. 

Now, this deal is entirely different. I got to meet a 
completion schedule on this building. 

Trial Examiner: Very well. 


[94] Q. (By Mr. Kaplan) By the way, Mr. Babcock, 
you prepared this diary as the events occurred, or did you 
subsequently come back to the diary and write the nota- 
tion in the diary after the event occurred—some minutes 
or hours later? A. You will notice that some of the items 
were put in there with one color pen and some with another 
color pen, so obviously they were not done all at the same 
time—that I set down for the same week—I mean for the 
whole week. 

It was what I had available, and it wasn’t done all at 
the same time. 


[95] Q. Well, did you choose to put some notations on 
this daily reminder and not put others? A. Well, yes, be- 
cause you see there was so much conversation and so much 
activity that there was no way that I could put it all down 
there. 

Q. Right. 

You completely neglected to put anything down about 
that conference in the shack on the morning of November 2. 

Is that true, sir? A. That’s true. 


[96] Q. Well, when did you make the notations in the 
daily reminder about the telephone conversation you had 
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with me on November 2 in the afternoon? A. Joe, I 
probably did it that night or maybe a couple of days later. 

Q. Mr. Babcock, it is a fact, is it not, that from the 
beginning of the picketing of this Union on your con- 
struction site, that you telephoned on several occasions 
and came to my office and spoke to me? A. Right. 

Q. And, that I initiated none of these telephone calls or 
visits? A. That’s correct. 

Q. It is a fact, is it not, sir, that on every occasion 
[97] that we spoke, I specifically said to you that the 
Plumbers Union was not picketing you, but was picketing 
H. L. Robertson? 

That is a fact, is it not, sir? A. That’s correct. 

Q. I specifically told you in every one of these instances 
that the Union did not want you to discharge Mr. Graves 
from your construction job, did not want you to cancel 
the contract 

That is a fact, is it not? A. You told me that, that’s 
correct, sir. 

Q. I specifically told you on each one of these contacts 
that the picketing was information only, was directed to 
the public, and that it would be detrimental to the Union’s 
interests for you to cancel your contract with Mr. Graves? 
A. Well, this general line you did say. 

Q. Do you recall my spelling out for you, sir, that the 
mere fact that you and I were talking was in itself a danger 


to the Union, because of the complicated and myriad _ 


aspects of secondary boycott law? A. That’s correct. 

Q. And, you knew what I was talking about, did you 
not, sir? A. You bet. 

Q. And, is it not a fact, sir, that you spoke to Mr. Sam 
Long, and on the occasions you talked to him prior to 
Nevember 3, Mr. Long said that he could not talk to you 
because you [98] were the general contractor, and that he 
asked you that if you had anything to say you were to 
contact me? <A. That’s right. 

On one occasion I got him to listen pretty good, though, 
Joe. 
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Q. How did you do that, Mr. Babcock? <A. I called him 
up at home. 

Q. I see. 

What time of night was that, sir? A. What was that? 

Q. What time of night was that? A. It was about 9:00 
o’clock at night. 
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Trial Examiner: Now, are we entirely on the date of 
November 2? 

The Witness: Oh, no, no. 


This was previous to that. 
[99] This was on October 31, Monday night. 
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But, very oftentimes, Joe Kaplan was difficult to get to, 
and Sam—I could call him and he would say, ‘‘ Well, you 
really got to talk to my attorney.”’ 

And, I would say, ‘‘Well, you don’t have to talk, how 
about just listening a little bit?’’ 


Q. (By Mr. Kaplan) At any time, in any of the contacts 
we had, Mr. Babcock, did I ever suggest to you by any 
words that I used, that you should discharge Mr. Graves 
as your subcontractor? <A. No, you didn’t. 

Q. Or, that the purpose of the Union’s picketing was to 
[100] have you discharge Mr. Graves? A. No, you never 
said that, no. 

Q. Mr. Babcock, let’s see if we can’t go back to the 
third of November. 

You were on the job at 8:00, and there was a picket? A. 
right. 

Q. And, Mr. Hank LeBold, the gentleman sitting in the 
back of the room, is the picket to whom you went up and 
talked. 

Isn’t that right? A. Right. 


’* 
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[101] Q. (By Mr. Kaplan) Mr. Babcock, when you went 
up to the picket on November 3, who spoke first—you or 
the picket? A. Well, Joe, what actually transpired was 
that the picket and I at 8:00 o’clock had—well, we had 
a nice little chat about things that didn’t really make any 
difference to anybody. 

And, then when Mr. Barefield came up and stood aside 
of me, I ask him the direct question which he didn’t get 
involved in. 
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[102] Q. What did you say and what did the picket say? 
A. Well, I ask him how he was doing and—nothing in 
general—just this and that and the other thing. 

Q. Were you surprised to see the picket there on 
November 3? <A. Well, after my conversation with you 
on November 2, I wasn’t really surprised, no. 

I thought he might be there, but I was sure going to 
find out. 

Q. But you did not ask him why he was there or the 
circumstances of his being there until Mr. Barefield came 
over at 8:30? A. No, I didn’t go into that, because I knew 
why he was there and I knew what the circumstances were, 
Joe. 

Q. But why did you wait for Mr. Barefield to come over 
before you made specific statements to the picket? A. 
Because I wanted Mr. Barefield— 

Q. As at witness? A. —to hear what I said to him. 

Q. Isee. A. And, to hear his answer. 

That’s it. 


[104] Trial Examiner: Very well. 

Now, will you answer the question? 

I think you were asked to give the details of the con- 
versation with Mr. LeBold in the presence of Mr. Barefield. 

The Witness: Right. 
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I asked Mr. LeBold if he realized that/fhere were no 
plumbers on the job, and he said yes, bu/it didn’t make 
any difference. 

Q. (By Mr. Kaplan) What did you then say? A. 
Nothing. 

I just left. 

Q. Did Mr. Barefield say anything? <A. No, not to my 
recollection. 

Q. Did you record this in your diary? A. No. 


[105] Q. But, Mr. Babcock, we had a conversation the 
night before and you stated, if I remember your testimony, 
that you expected to find the picket there the next day 
because of our conversation. 


Q. Mr. Babcock, General Counsel’s Exhibit No. 7, which 
is the telegram that I sent to you at 10:30 a.m. on November 
3, was received by you after you had had your last con- 
versation with Mr. Long. 

Isn’t that right? A. Yes, I believe that’s correct, Joe. 

Q. Did you inguire of anybody— 

Did you call my office? Did you call Mr. Long, or do 
[106] anything else to find out why you had received a 
telegram after the dispute was almost all solved, as you 
have testified it was solved that morning, on November 3? 
A. No. 

Q. When Mr. Long allegedly said to you in your tele- 
phone conversation with him on the third that the pickets 
would be gone the next day, did you say to him, ‘‘Why 
do I have to wait so long, or why don’t you pull the pickets 
off now?’’ or something like that? A. Well, in my con- 
versations with Sam, I wanted the job done—the pickets 
off now. 

I mean, this was pressing me, and when I called him, I 
said, ‘‘I’m terminating Robertson. I’m throwing him off 
the job. How about getting that picket off the job now?”’ 
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And, this was my emphasis. But, when he called me 
back and told me to send you the telegram stating what 
I had agreed to do, he said the man would be gone the 
next morning. 

Q. You did not find out why— A. No. 

Q. —He was going to wait until the next morning— 


[107] Q. One important point. 

You did call your laborers and carpenters the night of 
the second to come to work on the third, did you not? 
A. That’s right. 

Q. Why did you call your carpenters and your laborers 
on the night of the second to come to work on the third 
when I told you allegedly on the second that the people, 
the Plumbers, would still be picketing on the third? A. 
Well, Joe, because of two things. 

One, I thought that you might pull him off; and secondly, 
that if you did not pull him off, I had already made up my 
mind that I was going to cancel Mr. Robertson’s contract 


and get a Union plumber. 
That’s why. 
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[109] Q. And, you told me that the people were not 
going to be—that Graves’ plumbers were not going to be 
working on the third during normal working honrs, that 
they would be working at nights and on weekends. 

Let me show you General Counsel’s Exhibit No. 5, and 
ask you why you did not state it that way in your telegram? 


(Handing document.) 


A. (Examining document.) 

Well, frankly, Joe, I didn’t feel that it was necessary 
to tell you that they were going to work at some other 
time when I was interested in having your picket stay off 
the job, and the job was not being worked by H. L. Robert- 
son during working hours. 
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Q. Was it your intention to put into the telegram some- 
thing different than what you told me on the telephone? A. 
No, you know that I wasn’t trying to put something dif- 
ferent in there, because I’d already told you. 

Q. Why did you send a telegram when you had told me 
on the telephone allegedly? A. Well, Joe, I sent the tele- 
gram because I had been advised that this was the procedure 
to follow, by my labor attorney, [110] Mr. Joe Caldwell. 

Q. All right, sir. 

And, he actually told you the words to put in the tele- 
gram, didn’t he? A. Well, he told me the basic facts, but 
I believe I wrote that telegram myself. 

And, I know I wrote the one the next day myself. 

Q. All right. 

Joe also told you to keep records of your contacts with 
me, did he not? A. Yes. 

Q. When you came up to my office and made telephone 
calls to me and recorded the contents of our conversation 
there, you were doing this so you would have a record of 
everything I said and everything you said tome? A. Well, 
Joe, this would be impossible. 

That would take two volumes to fill everything you said 
to me and I said to you. But, the main points, I tried to 
keep in mind. 

Q. By the way, can you give me the best educated guess 
you can as to how many times you called me on the tele- 
phone? A. Yes, sir. 


[112] Well, I would guess that I talked to Joe at least 
four times, having called him—but I called him many times 
before I could get him sometimes. 


[113] A. Joe, I believe it was four times that I talked 
to you, a ® e 


> 
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[114] Q. Did you call Mr. Graves on the third and tell 
him what you were doing as far as his contract was con- 
cerned? A. No, I didn’t. 

Q. Was there a reason, sir? A. Mr. Barefield did it. 

Q. Well, why did you not do it, sir? A. Because I had 
Mr. Barefield call to do it. 

He was in contact with him and was on the job. He 
would be seeing him, and frankly, I had some other matters 
to take care of. 


eB s = 2 * » a * 2 o 
Mercer D. Barefield 


was called as a witness by and on behalf of the General 
Counsel * * * 
i = e sd = * * * 5 a 
Direct Examination 
Q. (By Mr. Marks) Mr. Barefield, are you presently 
employed, sir? <A. Yes. 
Q. By Whom? A. Babcock Builders, Inc. 


Q. What is your position there, sir? [130] A. General 
Field Superintendent and Vice President of the Company. 

Q. And, how long have you held this position? A. 
For approximately the last 15 years. 

Q. All right. 

Directing your attention to November 3, 1966, at about 
8:00 a.m., were you at the D.P.D. Building at that time, 
sir? A. Yes. 

Q. Were you in the company of anyone around this 
time? A. Yes, I joined Mr. Babcock, Jr., there. 

Q. What was going on, if anything, at the job site at 
this time? <A. Well, there was a picket walking down 
on Santalane at that time, that particular time on the 
job. 

Q. Do you know what kind of picket he was, sir? A. 
He was a picket that was carrying a sign with reference 
to Robertson & Associates. 
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Q. What craft did he represent? A. He represented 
the Plumbers Union. 
Q. Was that Plumbers No. 519, sir? 


A. Yes, I see the picket in the room. 

It is the gentleman right there. 
[131] (Indicating.) 

Q. The gentleman with the glasses? A. Right. 

Q. All right. 

He has previously been identified in this case, hasn’t 
he? <A. Right, yes. 

Q. All right. 

You said that somebody had a conversation with this 
picket on the job site? A. Yes, when I got to the job site, 
I spoke to Charlie Babcock, and we walked over and talked 
to the picket. 

And, Charlie Babcock asked the picket—told the picket, 
rather, ‘‘You know there are no plumbers working today,”’ 
and the picket just shook his head and said, ‘‘It makes 
no difference.”’ 

s es & s * * * e * ° 


[134] Q. (By Mr. Marks) How long did the picketing last 
on November 3, 1966? A. Well, it lasted from 8:00 o’clock 
—and the last time I was on the job was around 2:00 
o’clock—2 :30—something like that, and the picket was 
still walking at that time. 

Trial Examiner: Were there any pickets when you 
returned at 2:00 o’clock? 

The Witness: Yes, sir, after lunch when I came back 
around 2:00 o’clock, the picket was still walking. 


[136] Cross Examination 

Q. (By Mr. Kaplan) Mr. Barefield, do you have an in- 
terest in this corporation, sir? A. In Babcock? 

Q. Yes, sir. [137] A. Yes. 


~ 
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[144] Q. (By Mr. Kaplan) You were on the job continu- 
ously, though, from about ten minutes after 8:00 o’clock 
until noon. 

Is that your testimony? A. I believe I was there most 
of that morning. 

I don’t remember leaving until around noon, until after 
I’d completed this transaction of having terminated our 
contract with Graves, and that was before noon. 


[145] Now, when you told Mr. Graves to secure the job, did 
you tell him what he was supposed to do? A. Yes, I 
told him he was supposed to secure the job, and he would 
have to check it out so we could arrive at a financial termi- 
nation of his contract. 

Q. Well, what did ‘‘secure the job’’ mean to you? A. 
Well, if he had any open pipe—we were still planning 
to work there, and how long it would take me to get 
another plumber to come in and continue to do plumbing 
work, I didn’t know, and if he had any open pipe that 
we might drop concrete in, or things like that, I wanted 
it capped off so we could continue to work. 


Q. Well, when did he do it? A. He did it that afternoon, 
I believe. 
[146] Q. Oh, you were not there when he did it? A. 
No. 

Q. What time did he get back? A. I don’t know. 

Q. You got back on the job at about 2:00 o’clock? A. 
I was there at 2:00 o’clock, yes. 

Q. And, Mr. Graves had not returned? A. No, he hadn’t 
been on the job at that time. 


[147]) Now, Mr. Barefield, you are certain, sir, that at 
2:00 o’clock that afternoon the picket was still walking? 
[148], A. Yes. 
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When I came back to the job after lunch, at 2:00 o’clock, 
the picket was still there walking. 


[149] S. F. Graves 


was recalled to the witness stand by and on behalf of the 
Respondent, * * ° 


* * e * * % * * s ° 


[150] Q. Mr. Graves, what time did you get to the job on 
November 3? A. November 3? 

To my recollection, I didn’t go by there on the third. 
[151] If I did, drove by, and then I went by— 


(Pause.) 


—oh, the later part of the afternoon—3:30, 4:00 o’clock 
—something like that. 

Q. Then, if the record reflects that you testified earlier 
that you were on the job in the morning for about half an 
hour, that is a mistake, and your testimony now is that 
in the morning you did not go by the job? 

That is, you were not on the job? A. November 3? 

Q. Yes, sir. A. Well, I checked the record back and 
if it is my statement that I was there November 3, I was 
there November 3. 

But, I don’t think I was there, Joe. I may have drove 
by there, but I don’t recollect stopping and talking to 
Benny or anybody thataway. 


[152] ‘Then, I assume that you sent somebody to the 
job to secure it? A. I certainly did. 


Q. How long did he work on the job? A. Well, with our 
payroll records, I don’t know whether he was there an hour 
and a half or what. 

Q. That was in the afternoon? A. He was sent there 
approximately—or, 3:30—something like that. 
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Q. What time did you go by the job that afternoon? 
A. That afternoon? 

Q. Yes. A. I said around 4:00 o’clock—something like 
that—on the way home. 


[155] Trial Examiner: Well, except for the time that 
you passed by the construction site on November 3, was 
everything else the same? 

In other words, was what you saw on November 3, 
whether it was in the morning or the afternoon, exactly 
the same, or was it different? 

The Witness: No, at the time I went by there, my men 
had already arrived there and started plugging up the 
pipes. 

Trial Examiner: And, you saw no picket there? 

The Witness: I seen no picket, no, sir. 


[163] Trial Examiner: Let me ask you, Mr. Graves, stay- 
ing on November 3, were you there once on the project, 
or were you there twice on the project on November 3? 

The Witness: I think I can very truthfully say, and 
since I’ve thought about what had happened prior to that, 
that I was there in the morning and there late in the 
afternoon. 


[164] Henry Edward LeBold 
was called as a witness by and on behalf of the Respondent 
e e & e 5 J e * s 


[165] Direct Examination 


Q. (By Mr. Kaplan) Henry, are you a member of 
Plumbers Local Union No. 519% A. Yes, sir. 

Q. How old are you? A. I'll be 71 next May—this 
May. 
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Q. You do not do much work with your tools these days, 
do you? A. Sir, I’m retired. 

Q. You are, though, used by the Plumbers as a picket? 
A. At times. 

Q. Now, were you assigned to picket H. L. Robertson 
on the Babcock job last October—November? A. Yes, sir. 

Q. Will you tell me when you first got to the construc- 
tion site? [166] A. About the 19th of October. 

Q. And, how long did you stay on the job, or how 
many days did you stay on the job, before you began 
picketing? A. I was from the 19th to the 28th, I’m 
almost positive. 

Q. How many hours each day did you stay on the job 
without picketing? A. Without picketing? 

Q. Yes, sir. A. It was from the 19th to the 28th. 

Q. Well, were you there on a Sunday? A. No, sir, not 
on a Sunday. 

Q. Now, how many hours each day did you stay there 
on the job? A. About seven and a half, somewhere around 
there. 

[167] Trial Examiner: Yes, sir. 

And, what were your instructions regarding picketing 
from the 19th to the 28th? 

The Witness: Was not to picket that job. 

Trial Examiner: Not to picket? 

I see. 

Q. (By Mr. Kaplan) Until when? 

Trial Examiner: The 19th to the 28th. 

Q. (By Mr. Kaplan) Not to picket, what else, Henry? 
A. Until the foreman for Robertson and the material were 
on the job. 

Q. Well, did that happen? A. On the 28th. 


[168] Mr. Caldwell: Mr. Trial Examiner, as far as the 
Charging Party is concerned, we will stipulate that man 
was there for about a week or a week and one half before 
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picketing began, [169] and that he had a picket sign 
in his car. 

Mr. Kaplan: Fine. 

I accept that stipulation. 


[170] Q. (By Mr. Kaplan) My question, Henry, is focus 
your attention on the Saturday before November 3, which 
was the last day you picketed. 

On that Saturday, did you picket? A. Yes, sir. 

& * * * * & * * * e 
[171] Q. (By Mr. Kaplan) Why did you picket on this 
Saturday, Henry? A. I was instructed. 

Q. You were instructed what? 

[172] What were you instructed todo? <A. If the plumbers 
went to work, I was to picket. 

Q. All right. 

Now, let me call your attention to that last day you 
picketed, which was November 3. It was stipulated that 
you picketed November 3? A. Yes. 

Q. What time of the morning did you get there? A. 
About 7:30—somewhere around there. 

Q. All right. 

Sometime that morning, did you have a conversation with 
Mr. Babcock? 
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A. All right. 

Q. Mr. Babcock came over to you and talked to you? 
A. Yes. 

Q. You responded, did you not? A. Politely. 

Q. Just for the sake of this hearing, let’s pretend that is 
[173] a conversation. 

Will you tell me, first of all, what time of the day 
that conversation occurred? 


A. (Pause.) 
That was between 8:00 and 8:30—around in there. 
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[175] What did Mr. Babcock say to you on the morning of 
November [176] 3, if anything, and what did you say 
to him, if anything? A. He said that it wasn’t necessary 
to picket, that everything was straightened out, and that 
last word that Robertson man said, I did not say—that’s 
in the record. 

Q. Tell me what you did say, Henry. A. I have to get 
my orders from my representative. 

Q. How long did this discussion last between you and 
Mr. Babcock? 

How long did the conversation last, Henry? A. About 
a second or two. 

That’s all, and then he walked away. 

Q. Did you continue picketing that morning? A. On 
the third? 

Q. Yes. <A. Yes, sir. 

Q. Did you stop to have lunch? A. Yes, sir, at 12:00 
o’clock. 

Q. Did anybody join you at 12:00 o’clock? <A. Yes, sir. 

Q. Who? A. Burt McCarthy, the business agent. 

Q. Did you receive any instructions from Mr. McCarthy 
as to what to do? A. Yes, sir. 

Q. What? [177] A. He told me that—do not picket 
no more. Go home. 

Q. And, did you ever return to picketing after lunch, 
after you stopped picketing for lunch? A. No, sir. 

Q. Now, on the days before November 3, what time did 
you stop picketing? 

Now, let’s take the second first. What time did you stop 
picketing? A. Oh, 4:00, 4:15. 


Cross Examination 
Q. (By Mr. Marks) * * ° 


[179] Q. (By Mr. Marks) Now, on November 3, when this 
conversation took place at the job site, the man who spoke 
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to you—what did he say to you, sir? A. He said that there 
was no plumbers on the job and I didn’t have to picket, 
I could go, in those sort of words. 

Q. And, what did you say to him in response to that, 
sir? A.I told you that I must wait and get my instructions. 
[180] Q. Now, you testified earlier that this conversation 
lasted only a second or two? A. That’s right. 

Q. Don’t you think that it took longer than that? 

Mr. Kaplan: I object. 

That is argumentative. 

Trial Examiner: Will you modify your testimony and 
say that it might have taken longer than a second or two? 

The Witness: Yes, I will. 

Trial Examiner: All right. 

And, we will ourselves make our computations as to 
how long that kind of interchange would take. I will 
take judicial notice that it would take longer even than 
five seconds. 

Q. (By Mr. Marks) Now, during this conversation, you 
talked and who else talked? 

Was there any one man who talked, other than yourself? 
A. One man? 

What I spoke, I told you. What they spoke, I don’t 
know. They all talked at one time. 

Q. Are you saying now that three men talked at one 
time? A. Well, they had this dispute between themselves 
and me. 

Q. That is not my question. 

How many people talked to you during that conversation 
that morning on November 3% A. The one party that 
told me that I could go off. 


[181] Further Cross Examination 

Q. (By Mr. Caldwell) You have testified, sir, that Mr. 
McCarthy met you at lunch time on November 3 and gave 
you certain instructions. 
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Do you recall that testimony? A. 12:00 o’clock, I was 
eating my lunch in my car. 

Q. Yes, when he came up to your car? A. When he ap- 
proached and come in and sat down along side me and 
told me that, ‘‘It’s all settled,’’ or whatever it was, that 
I could go home, so I did. 


Q. At the time he told you not to picket, were there any 
trucks of H. L. Robertson on the job site? A. I do not 
know. 

I did not look around. 

Q. And, had you seen any on the job site that morning? 
A. Sir? 

Q. Had you seen any trucks on the job site that morning? 
[182] A. Well, they come and go very fast. There were 
some in there all of the time—most of the time. 

Q. On that day there were trucks? A. Yes, and he would 
make his rounds two or three times a day. 

Trial Examiner: Who is ‘‘he’’ ? 

The Witness: Mr. Robertson— 

Trial Examiner: You mean Mr. Graves? 

The Witness: Yes, Mr. Graves. 

Trial Examiner: And, are you saying that on the morn- 
ing of November 3, when you were picketing between 8:00 
o’clock and 12:00 o’clock, that you saw trucks of H. L. 
Robertson come and go? 

The Witness: No, I did not say that. 

Trial Examiner: Then, I did not understand your testi- 
mony. 

You said that trucks come and go. 

The Witness: I’m referring to other days. 

Trial Examiner: Other days? 

The Witness: Yes. 

Trial Examiner: I may be wrong, but I think Counsel 
was asking you only about the morning of November 3. 
Am I right, Mr. Caldwell? 

Mr. Caldwell: That is right. 
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You are correct, sir. 

Trial Examiner: Confine yourself then, sir, to the [183] 
morning of November 3. 

Did you see—among the trucks that, ‘‘come and go,”’ did 
you see a truck of H. L. Robertson? 

The Witness: No, I didn’t pay no attention. 

Trial Examiner: All right. 

Q. (By Mr. Caldwell) You did not pay any attention? 
A. Right. 

Q. Had you seen any the day before? A. (Pause.) 

The fourth? 

Q. No, the day before—the day prior to that, had you 
seen any trucks of H. L. Robertson on the job site? A. 
Well, yes, I had. 

Q. Did you see any trucks on the job site on the 
Saturday before, the day you say you picketed? 

Were there trucks there that day? A. Yes. 


[185] Trial Examiner: You were there during the period 
that you were not picketing? 

You were there pursuant to instructions, weren’t you? 

The Witness: Yes. 

Trial Examiner: And, you were there for the same period 
of time that you were there later on, when you did picket? 

The Witness: Yes. 

Trial Examiner: And, you were there for the purpose 
of observing something? 

In other words, you were there for the purpose of making 
an observation which would determine whether you were 
to begin [186] carrying the sign you had with you, or 
to continue not to carry the sign. 

That is what you were there for, wasn’t it? 

The Witness: Yes. 

Trial Examiner: All right. 

Now, what signal were you looking for, which would 
determine that you were to carry the sign? 
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The Witness: When Robertson’s foreman and his ma- 
terials were on the job and they started to work, I picketed. 


What I mean—if he had other work in there, I don’t 
know much about it, but my instructions were just when 
the plumbers and materials arrived and they started to 
work. 

Trial Examiner: And, that happened on October 28th, 
when [187] the plumbers and materials arrived? 

The Witness: Yes. 


Trial Examiner: And, what did you understand you were 
supposed to do if you did not see the foreman and the 
materials the following day? 

That is to say, on the second day, if they were not there, 
what were you supposed to do or not to do? 

The Witness: Your Honor, they were there almost all 
the time unless they would go out for lunch. 


[189] Trial Examiner: Are you saying then that on 
November 3 at 8:00 o’clock you observed the Robertson 
foreman and materials still on the premises? 

The Witness: The material was on the premises. 


[190] Q. Describe for us, sir, the material you saw on 

the job that day. A. Well, it was pipefittings and pipe. 
Q. This was pipe that they had been putting into the 

building—sticking out of the ground? A. Material that 

was loose on the ground. 
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[195] Q. How many men did Mr. Robertson have on the 
job on the 28th? A. Started with two. 

Q. Twot 

Both of them working with tools? A. Yes, sir. 
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[197] Q. Now, you have testified, sir, that I was in your 
presence on the morning of November 3 while you were 
walking the picket line? A. Yes, sir. 

Q. Are you sure about that? A. I’m pretty sure. 

Q. Could you be mistaken about that? A. Hardly. 

Your personality was too pleasant. 

Q. Isn’t it a fact, sir, that you saw me on the day of 
the second, the day before, the morning of the second 
with Mr. Babcock, Mr. Barefield and Mr. Graves? <A. I 
do not recall that. 

Q. But, you could be mistaken about my being there on 
the third, could you not? A. Well, I said hardly. 


[204] You did picket on Saturday. You are sure you 
picketed on Saturday before November 3 at the D.P.D. 
job? <A. Yes, sir. 


Q. All right. 

That was for approximately seven and one half hours? 
[205] A. Yes. 
* es * * * e a ? * ° 


Redirect Examination 

Q. (By Mr. Kaplan) * * * 
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Q. Well, isn’t a foreman a plumber, Henry? A. Yes. 

Q. Now, Henry, was a plumber on the job, to the best 
of your [206] knowledge, before— A. Yes. 

Q. Let me finish now, Henry, please. 

—before October 28% A. No. 

Q. In other words, you did not observe a plumber on 
the job before October 28, but you began picketing on Octo- 
ber 28 because there was plumbing material and a plumber 
on the job? A. Yes, sir. 

Q. And, that plumber happened to be a foreman? A. 
Yes, sir. 

Q. A working foreman? A. Yes, sir. 
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[207] Q. Iam very concerned about this conversation that 
you had on the morning of November 3. The record will 
reflect that you said two things that Mr. Babcock said. 

One is that he said, ‘‘You don’t have to picket because 
everything is taken care of,’’ and the other, you said that 
Mr. Babcock said that Robertson’s men and materials were 
off the job. A. Yes. 

Q. Now, did Mr. Babcock say one of those two remarks 
or both of those two remarks? A. Mr. Babcock said just 
like you said in one paragraph that, ‘‘The job is all taken 
care of. You don’t have to picket anymore.’’ 

Q. What did he say about men and materials? A. About 
men and materials? 

Q. What did he say about Robertson’s men and materials? 
A. That they were to be moved and they were supposed 
to be moving. 

Q. They were not supposed to be there on November 3? 
[208] A. That’s right. 

Q. But when you looked around, was there material on 
the job, Henry? A. Well, like I said, they had some of 
the material moved, but I couldn’t see back in where they 
had it way back in. 

Now, that would be guesswork to say yes or no. 

Q. Did you make a decision yourself that you were going 
to stop picketing on the morning of November 3, Henry? 
A. No, sir. 

Q. Did you see back in the construction site as to 
whether there was material on the job or off the job? A. 
I’d have to walk in, to be sure. 

Q. Did you walk in, to be sure? <A. No, sir. 


® e * % * * e % a e 


[209] Q. Did you tell Burt McCarthy that Mr. Babcock 
said that there were no materials or men on the job, and 
did Burt McCarthy then do anything after that? A. What 
he done is instructed me what to do. 

Q. No, no. 
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Just listen to my question, please, Henry. 

Did you tell Burt McCarthy that Babcock told you there 
were no men and materials on the job? <A. Yes. 

Q. What did Burt McCarthy do? A. Burt McCarthy 
told me— 

Q. What did he do, not what he said? A. Well, he took 
a look around. 

Q. All right. 

And, isn’t it a fact that he looked around the job, he 
went on to the construction site, and then came back to 
you, and you were sitting in the car, eating your lunch? 
A. That was on the third, yes. 

Q. I am talking about the third, Henry. A. Yes. 

He told me to go home. 

Q. When did he tell you to go home, before he looked 
around the job or after he looked around the job? A. 
After he looked around. 


[227] Q. (By Mr. Kaplan) What else besides picketing did 
you do in the performance of your work as a picket of 
H. L. Robertson & Associates, Henry? 


The Witness: What I did besides picketing is in that 
notebook. 


Q. Now, Henry, did you have the notebook with you? 
A. At all times. 

Q. And, as things happened, did you write them down? 
A. Yes, sir. 


* * * » e e 2 a * * 


[241] Mr. Kaplan: As I understand it, Mr. Trial Exam- 
iner, Counsel can stipulate that if I testified, I would testify 
that on the morning of November 3 Mr. Babcock at 238- 
4554 telephoned my office at 9:30 a.m. and left a message 
for me to [242] please return the call. 
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Trial Examiner: What is that date again? 

Mr. Kaplan: November 3, 9:30 am. 

Trial Examiner: Yes. 

Mr. Kaplan: I do not want to start going into whether 
I did or did not talk to him. 

Trial Examiner: Mr. Babcock left a message for you 
to call? 

Mr. Kaplan: Yes, sir. 

Trial Examiner: Well, that is self-evident. 

Mr. Kaplan: That at 9:35 a.m. on the same morning, 
Mr. Sam Long called and left a message for me to please 
return his call—very urgent, that I was to call NEwton 
5-4571. 

Trial Examiner: That is all? 

Mr. Kaplan: That is all. 


® e * * & 2 e * & 2 
[243] Burt McCarthy 

was called as a witness by and on behalf of the Respondent 
, * * a 2 co * * * ® 


Direct Examination 

Q. (By Mr. Kaplan) Burt, please identify yourself for 
the record. A. I am one of the business agents for 
Plumbers Local Union No. 519. 

Q. How long have you been business agent? 
e eB * * i a e % cd e 
[246] Q. (By Mr. Kaplan) Now, sir, what were your 
duties insofar as Hank picketing at the Babcock job— 

Trial Examiner: That is Hank LeBold? 

Mr. Kaplan: Yes, sir. 


[247]: A. My duties were to visit the job everyday to see 
that he was there and to learn if there had been any 
unusual things happen on the job, if the people in ques- 
tion—namely, H. L. Robertson & Company had started 
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any plumbing there, and to learn from him if anything 
unusual happened, to get the details from him and to 
keep him posted. 

Q. All right. 


® * % ea * * ° * * * 


[248] Q. Now, I call your attention, please, to the morning 


of November 3, 1966. 
What did you do that morning before going to the job? 
& * * a s % & oo * & 


Q. Did you perform your normal duties? 

This is the point I am making, Burt. A. Yes. 

Q. What time did you get to the job where Hank was 
picketing? A. I got to the job that Hank LeBold was 
picketing shortly after 12:00 noon—around ten or fifteen 
minutes past noon. 

Q. Where was Hank? A. Hank was sitting in his car 
which was parked on [249] Ponce de Leon Boulevard 
at the corner of Santalane, having his lunch. 


Q. (By Mr. Kaplan) What did you do when you got 
to the job, Burt? A. Well, when I arrived there on the 
job, I parked my car and I got out and went over to 
Hank’s car and opened the door and got in and set down 
along side of him. 

Q. Now, would you tell us, please, what you said to 
Hank and what he said to you? A. Well, when I first got 
into the car, I said, ‘‘How are things going, Hank? ”’ 

Just passed the time of day with him and he told me 
that [250] Mr. Babcock had spoken to him that morning 
and that Mr. Babcock had told him that there was no 
use to picket any longer, that there were no plumbers on 
the job, there was no material on the job and that they 
were not there. 

Q. What did you then do? A.I then got out of the car 
and I walked across the street. 
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I walked around on the sidewalk on Santalane and I 
looked back in the job site and I walked around on Ponce 
de Leon and looked in through the windows of the build- 
ing, and I saw there was no material visible to me; there 
were no tools visible; there was no gang box, which there 
had been a gang box there. 

I saw, to the best of my ability, by looking into the 
job site, without actually going into the job site, that there 
was no material there and no men and no plumbers there 
—no plumbers and no trucks. 

Q. Now, Burt, let me stop you here. 

You were in the hearing room yesterday, were you 
not? A. Yes, sir. 

Q. You heard Mr. Robertson say that his material had 
been off the job on November 3, that he had removed 
his job prior to November 3% A. Yes, I did. 

Q. At any rate, on November 3, when you got there there 

was no material? <A. Yes, sir. 
[251] Q. Mr. Robertson—I mean Mr. Graves was correct? 
A. No, to the best of my ability to see into the job without 
actually going into the job site, there was no material 
there—none visible. 

Q. You heard Hank today say there was material on the 
job on November 3? <A. Yes, I did. 

Trial Examiner: Well, he testified, too.—when he first 
said there was loose material and then he said he was 
not in position to see because he would have to go inside 
and then he testified that after Mr. McCarthy spoke to 
him, Mr. McCarthy actually went into the premises and 
came back. 

Q. (By Mr. Kaplan) Did you actually go into the build- 
ing itself, that was being constructed? A. No, sir. 

Q. Did you satisfy yourself as to whether there was 
material on the job or men on the job when you went 
there after noon on November 3? A. Yes. 

Q. What did you then do? <A. I then went back to 
Hank’s car and I got back in the car and I told him that 
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due to the circumstances, for him not to continue picketing, 
not to go back 12:30 and continue picketing but to leave 
the site, go home or go to the Local, or go to where ever 
he wanted to, but not to continue picketing until further 
[252] notice, if there should be any further notice. 


Q. (By Mr. Kaplan) Did you say that to Hank? A. Did 
I say what to him? 

Q. What I just asked you? A. That the job was settled 
or straightened out? 

Q. Yes, sir. [253] A. No, I did not say that to him. 

Q. Before you got there at twelve o’clock or a little 
after twelve o’clock or something like that, sir, had you 
called the Union hall, spoken to anybody in the Union 
hall, or had you been in the Union hall that morning? A. 
No, I had not, and I did not. 

Q. Did you know that the Union had received a telegram 
from Mr. Babcock, stating that Mr.—that Robertson’s 
Plumbers would not be working from 8:00 until 4:30 that 
day? A. No, I did not. 

Q. What did you then do, Burt? <A. Well, I left the 
job at 12:30. 


[254] Cross Examination 
Q. (By Mr. Marks) * * * 


[262] Q. Well, when was the first time you became knowl- 
edgeable that Mr. Babcock and Mr. Graves had sent the 
Union a telegram advising the Union that their men were 
going to be rescheduled for work in the evening hours and 
on weekends? A. Sometime in the afternoon of November 
3. 
[263] Trial Examiner: November 3? 
The Witness: Pardon me? 
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Trial Examiner: We are talking now of a rescheduling, 
not a— 

Now, by noon time of November 3, you had already told 
Mr. LeBold that all of the material was off and that he 
should not picket any longer. 

Now, that was the end of his picketing of the job. Now, 
you are being asked about when you learned that the 
plumbing work had been reschduled, so that instead of the 
work by the Robertson people being done at the same time 
as the other crafts were working, the Robertson work was 
scheduled to take place during non-working time of the 
other crafts. 

Mr. Kaplan: Mr. Trial Examiner, that really was not the 
question. 

The question was when did he first learn of a telegram 
that contained that information. 

Trial Examiner: Well, yes. 

But, we were trying—I am trying to fix the witness’ 
attention to the event, in order to ask whether he was 
sure that was when he got a telegram or learned about a 
telegram concerning the rescheduling of the work. 

The Witness: Yes, sir. 

Sometime in the afternoon of November 3. 

Now, when I was on the job between 12:00 o’clock and 
1:00 ‘[264] o’clock on November 3, I had no knowledge 
of a telegram. 

Trial Examiner: What was the zmnpoxe of your message 
to Mr. LeBold? 

What was—was your message to Mr. LeBold that he 
was not to picket any longer, or was it—well, was that 
what you were telling Mr. LeBold? 

The Witness: I told him that because he had related to 
me the message that Mr. Babcock had given him that 
morning and I had satisfied myself to the best of my 
ability that there was no material on the job and no men 
working. 

Trial Examiner: I see. 
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So, you knew all of that before you even saw the wire 
that there had been a rescheduling? 
The Witness: Yes, sir. 


Q. (By Mr. Marks) Now, how did you learn about these 
telegrams, sir? 

Mr. Kaplan: Which telegram is Counsel referring to? 

Trial Examiner: There is only one telegram that was 
asked about. 

Mr. Marks: I thought Mr. Babcock and Mr. Graves men- 
tioned two telegrams, sir. 

[265] Trial Examiner: Concerning the same subject? 

Mr. Kaplan: Now, sir, excuse me. 

That is unfair. 

. Trial Examiner: All right. 

Why don’t you refer then to the subject, the specific 
subject? 

Your subject now is a telegram or telegrams regarding 
rescheduling of the work? 

Mr. Marks: That is right. 

Trial Examiner: All right. 

Now, phrase your question. 

Mr. Kaplan: Sir, excuse me. 

For the record may I point out that Mr. Babcock’s tele- 
gram was sent to me and Mr. Graves’ telegram was sent 
to the Union. 

The two of them were not sent to the Union, as Counsel 

is implying. 
° * * @ s e s * e @ 
[266] Q. (By Mr. Marks) Mr. McCarthy, if in fact you 
were aware of a telegram sent to the Union or Mr. Kaplan ~ 
regarding the rescheduling of work on the D. P. D. job, 
would that have made any difference to you, sir? 


Trial Examiner: It is already on the record, Mr. Marks, 
and it could not have been clearer from Mr. Kaplan’s wire 
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to Mr. Babcock, that as long as Robertson still had the 
contract to do the job he would not consider his client 
bound by whether Robertson was performing the job 
during the same time as the other crafts were working 
or during a later time, and he would continue to picket 
for the purpose indicated on the picket signs. 

Mr. Kaplan: I would just add, Mr. Trial Examiner, one 
point. 

That is to remind the Trial Examiner that Mr. Bab- 
cock stated that in his telephone conversation with me on 
the 2nd—I asked him whether the plumbers were return- 
ing to the job and he said yes, and I said that is inter- 
mittent, and the word, ‘‘intermittent,’? was used by Mr. 
Babecock—in my conversation with him. 


[275] Trial Examiner: All right. 

Q. (By Mr. Caldwell) Did Mr. LeBold tell you he had 
spoken to me that morning on the job site? A. No, sir. 

Q. Whom did he tell you that he had spoken with? A. 
He told me— 

Mr. Kaplan: I am willing to stipulate, Mr. Trial Ex- 
aminer, that— 

Trial Examiner: That Mr. LeBold was mistaken? 

Mr. Kaplan: Yes. 

Trial Examiner: It was— 

Mr. Caldwell: With respect to my being there? 

Trial Examiner: Yes. 


[279] Q. And, on the date of November 3, you had not 
been told by Mr. Long or by Mr. Kaplan that this dispute 
had been settled prior to the time you told Mr. LeBold to 
quit his picketing? 

Is that right? 

Mr. Kaplan: I object. 

Trial Examiner: I will let the witness answer. 
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Q. (By Mr. Caldwell) Is that correct? A. That’s 
correct. 

That I had not been told by either one of them—I hadn’t 
spoken to either one of them that day. 

Q. Well, had you been told by any officer of the Union? 
A. No, sir. 

Q. Were you aware of that? A. No, sir. 

Mr. Kaplan: I object. 
[280] Aware of what? 

Mr. Caldwell: That the matter had been settled, that 
this man—his contract had been terminated. 


[281] Q. So, as a business agent, you saw no plumbing 
material on the job—loose plumbing material and you 
were satisfied you had the authority and you were satis- 
fied to remove the picket? 
[282] Mr. Kaplan: I object. 

Now, sir, this is— 

Trial Examiner: I will permit him to answer that ques- 
tion. 

You may answer it. 

The Witness: Will you ask the question again, please, 
sir? 


Trial Examiner: Do you understand that question. Mr. 
McCarthy? 

The Witness: Yes, sir. 

Trial Examiner: You may answer. 

Mr. Kaplan: May I object on the record? 

I think it is speculative. We are not concerned with— 

Trial Examiner: Just a moment. 
[283] This is cross examination and I’m going to allow 
the question. 
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Mr. Caldwell: No, sir. 

My question is, having seen no loose material there, 
based on what your picket had told you, do you have the 
authority to pull him off without checking with the busi- 
ness agent or with your attorney? 

The Witness: Yes, sir. 

Q. (By Mr. Caldwell) And, you did? A. Yes, sir. 

Trial Examiner: I have a question to ask of Mr. Mc- 
Carthy. 

An instruction to a picket not to picket any longer is 
a pretty important instruction, isn’t it? 

The Witness: What? 

Trial Examiner: It is a pretty important instruction to 
tell a man? 

The Witness: Yes, sir. 

[284] Trial Examiner: That was because you were satis- 
fied that Robertson was off the job and completely so? 

The Witness: Yes, sir, at that particular time, I was. 

Trial Examiner: Yes. 

Now, I would take it that Mr. Long is your superior. 

He is the business manager? 

The Witness: Yes, sir. 

Trial Examiner: Well, wouldn’t it be natural in that 
situation to check with your superior? 

The Witness: No, sir, not always. 

Trial Examiner: But, in this kind of situation, when 
you are going to take the final step, regardless of whether 
you are authorized to use your discretion or not, but 
simply to make sure that you were not assuming too 
much, wouldn’t it have been natural or wouldn’t it be 
natural for you to call your superior and tell him, ‘‘Look, 
I don’t see any evidence of Robertson still being on the 
job, Sam?”? 

Pardon me, Mr. Long. 

‘“What does this mean? Can I tell LeBold that he can 
go home and he is not to come back anymore?’’ 

Wouldn’t that be the natural thing? 
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The Witness: Well, it might be natural, but the fact 
is I didn’t do that. I took the responsibility on myself 
after LeBold told me what Mr. Babcock told him that 
morning, and after I had satisfied myself from what I could 
visualize that [285] there was no one on the job. 

I assumed that responsibility on myself because I didn’t 
want to get into any dispute with anyone further. 

Trial Examiner: All LeBold could tell you is what Mr. 
Babcock told him? 

The Witness: Yes, sir. 

Trial Examiner: Now, you do not get your instructions 
from Mr. Babcock? 

The Witness: No, sir. 

Trial Examiner: And further, you would not take Mr. 
Babcock’s word as the last word on the subject, would 
you? 

The Witness: No, sir. 

Trial Examiner: Then, apart from this particular in- 
cident that we are discussing, isn’t it natural for you, 
especially since you have been a business agent—if you 
will pardon me, not 20 years but 20 months? 

The Witness: Yes, sir, that’s right. 

Trial Examiner: Wouldn’t you ordinarily check with 
Sam Long? 

The Witness: Not necessarily so, no, sir. 

I have often put pickets on without consulting anybody. 

Trial Examiner: Well, that is something else again. 

But, to take a picket off, especially when there was a 
standing instruction there that the pickets were to con- 
tinue, even though the Robertson people were not going to 
work during [286] regular working hours, as long as they 
were still under contract— 


[288] Trial Examiner: Well, in view of that, what about 
your observation of the premises on November 3, after 
you spoke to LeBold, would have caused you to conclude 
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that Robertson was so completely off the job that you 
would instruct him to stop all picketing without clearing— 
without finding it necessary to clear with Sam Long? 


[289] The Witness: I had on more than one occasion pre- 
viously been advised by our attorney, Mr. Kaplan, that if 
there was no material and no plumbers working on the 
job that we shouldn’t continue picketing. 


[292] Q. (By Mr. Kaplan) Mr. McCarthy, prior to pick- 
eting Robertson’s shop—Robertson’s Company on this 
job that we are talking about, had you placed pickets on 
any other job of Robertson’s plumbers? A. Yes. 

Q. As a matter of fact, sir, at the same time you were 
picketing Mr. Robertson on the Babcock job, did you picket 
him on any other job? A. Yes, I did. 

Q. What is the name of that job? [293] A. One of them 
was the Tropicaire Development Corporation, apartments 
at Northwest 45th Avenue and 9th Street; and another 
one was the Wynne Building Corporation job at 9150 
Southwest 77th Avenue. 

Q. Let me ask you this. 

On the Wynne job, how long did you picket Robertson 
on that job? A. Close to four months. 

Q. Did any crafts stop working, Mr. McCarthy, on that 
job? A. No, sir. 


[294] Q. (By Mr. Kaplan) Mr. McCarthy, on the Wynne 
job, did you have occasion to take the picket down at the 
end of that four months period of time? [295] A. Yes. 

Q. Why did you take the picket down? A. Because I 
was told that the job was finished, had been completed. 

As a matter of fact, tenants were living in the building 
—in part of it. 

Q. Were any plumbers or plumbing materials on that 
job? A. To the best of my knowledge, there were none 
on the job. 
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There were no plumbers left on the job, and there was 
no material on the job. Here again, I was in no position 
to know proof positive that there was no material or no 
plumbers on the job, because this was a rather large com- 
plex, and it was beyond my scope of vision to see back 
in there, in those different buildings they had in there, 
but I did call the plumbing division and ask if they had 
given a final inspection on the job, and I was told that they 
had. 

As a matter of fact, I was told about the date—I don’t 
recall just what date it was—and it was obvious that 
there was no people on the job, no one working on the job, 
so I pulled the pickets off. 


[296] Q. At any rate, Burt, on the date in question, were 
you in the Union office on the morning of November 3, 
1966? A. No, I was not. 


? cs e . e td * cd @ oe 
[298] Samuel W. Long 

was called as a witness by and on behalf of the Respondent 
* e e a e & s * * zz 


[299] Direct Examination 


Q. (By Mr. Kaplan) What is your position with Plumb- 
ers Local Union No. 519, Mr. Long? A. I am business 
manager. 

Q. I call your attention to the morning of November 3, 
1966. 

What time did you get into the office? A. Around 7:00 
o’clock. 

Q. Some time that morning did you receive a telephone 
call from Mr. Babcock? A. I did receive a telephone call. 
Q. About what time? A. Somewhere around 9:30. 

Q. Was that before or after you placed the telephone 
call to my office? 

That is, you placed the— A. That was before I placed 
a call to your office. 
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Q. Now, what did Mr. Babcock say to you on the tele- 
phone and what did you say to him? 

Well first, excuse me, before we go into that. 

Before Mr. Babcock called, did you receive the telegram 
[300] that Mr. Babcock had sent to you, dated November 
2? <A. (Pause.) 

I believe I had received the telegram at that time, yes. 

Q. And, on what date had you recived that telegram? 
A. To the best of my recollection, it was around 9:00 
o’clock, when I normally pick up the mail from the other 
office. I believe the telegram was in the mail from the 
other office. 

Q. It was—did you receive the telegram the night be- 
fore, on November 2? <A. No, I did not. 

Q. Did you know the contents of that telegram on the 
evening of November 2? A. No. 

Q. Or at anytime on November 2? A. No. 

Q. Before November 3, about 9:00 o’clock when you got 
that telegram from Mr. Babcock, did you have any knowl- 
edge of the contents of that telegram? 

Before getting the telegram, did you have any knowl- 
edge as to what Mr. Babcock was talking about in that 
telegram? A. Before the telegram did I have any knowl- 
edge of what was in the telegram? 

Q. Yes. A. No. 

Q. From any other source, is what I mean, sir? [301] 
A. No. 

Q. Did you talk to me about that telegram before you 
spoke to Mr. Babcock at 9:30? A. No. 

Q. Now, tell us, please, sir, just what you said to Mr. 
Babcock and what he said to you when he called your 
office. A. Well, he called my office around 9:30 and, as I 
had told him previously, under the circumstances I could 
not talk to the man and he would have to consult my 
attorney. 

And, he said he had been trying to get in touch with 
you, but he could not reach you, and he asked me at that 
time if H. L. Robertson was not going to work on the job 
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during regular work hours, would I take my picket off 
the job, and I said, ‘‘I can’t tell you whether I will or 
whether I won’t. I am going to go on the advice of my 
attorney.”’ 

So, I said I would have to be in touch with him before 
I would know what I would do with the picket. So, at 
that time he asked me if I would call as he said he could 
not get in touch with Joe Kaplan, and I said sometimes I 
can reach Joe Kaplan, I will call Joe Kaplan and tell 
him that you are trying to reach him and tell him what the 
situation is. 

Q. Now, what did you do after that conversation? A. 
After the conversation with Mr. Babcock? 

Q. Yes. <A. I called your office. 

[302] Q. Was I there? A. You were not there. 

Q. What did you then do? A. Well, I left word for you 
to call me when you got into the office. 

Q. All right. 

Did you call Mr. Babcock back a second time that 
morning <A. I returned his call. 

He asked me if I would please return—if I would please 
call him and let him know what the situation was if I 
could reach you. 

And, after a lot of pleading and begging—this had been 
going on for some several days, that he had called me 
numerous times, and each time I told him basically the 
same thing, that he would have to talk to my attorney— 
I could not talk to him. 

I told him I would call him back and let him know if I 
had contacted you. 

Q. Now, did you call him back? A. I called him back. 

Q. About what time? A. Well, I would say within 30 
minutes—somewhere around 30 minutes from the time he 
had called me the first time. 

Q. Had I called you back? A. No. 

Q. What did you say to Mr. Babcock? [303] A. I told 
him I was unable to reach you. 

Now, this conversation— 
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Q. This was the second one? A. This second conversa- 
tion—all I wanted to tell him was that I was unable to 
reach you at this time, but he kept insisting, as he had 
always done in his telephone conversations—he had always 
insisted, ‘‘Just listen, if you are not going to say anything 
—just listen.”’ 

And, he said, ‘‘What would happen on that job if another 
plumbing contractor got the job? What would happen?”’ 

And, I told him at that time that if any other plumbing 
contractor come on the job and started to work, we would 
not picket H. L. Robertson. We would no longer picket 
H. L. Robertson. 

Q. Now, Sam, did he tell you that he was going to fire 
Robertson in that telephone conversation? A. (Pause.} 

I don’t believe that he told me that he was going to fire 
Robertson in that telephone conversation. 

Q. Did you tell him to send me a telegram? <A. I did 
not tell him to send you a telegram. 

Q. Now, let’s stop here and go through this telegram 
business. 

Mr. Babcock testified surrounding the introduction of 
General Counsel’s Exhibit No. 6, that you told him to 
send a ‘[304] telegram to me. This telegram was sent 
at 11:43 in the morning— 

Mr. Caldwell: What are you referring to? 

Mr. Kaplan: General Counsel’s Exhibit No. 6. 

Q. (By Mr. Kaplan) And, it is the telegram that al- 
ledgedly followed the second telephone conversation be- 
tween you and him. He is following your instructions. 

Did Mr. Babcock, who allegedly was following the in- 


structions that you gave him on the telephone to send’ 


me a telegram, actually send you a telegram as well? A. 
I received a telegram from Mr. Babcock on the afternoon. 

Q. Did he send you a telegram? A. He sent me a tele- 
gram, yes. 

Q. Do you have it with you? A. Yes. 

Q. May I see it? A. Yes. ‘ 


(Handing document.) 
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Q. Mr Babcock then, who was allegedly following your 
instructions to send me a telegram, sent you a telegram at 
exactly the same time he sent me a telegram. 


[305] Q. (By Mr. Kaplan) Mr. Long, when did you get 
this telegram, Respondent’s Exhibit No. 3? 

When did you get that telegram? <A. Well, it was some 
time on the afternoon of the 3rd. 

[306] Q. Now, let’s go back to those two telephone con- 
versations you had with Mr. Babcock. | 

The first one occurred at 9:00 o’clock—9:30, and already 
admitted into evidence is the fact that you telephoned 
me at 9:35 with a message that ‘‘This is very urgent,’ 
and I was not in the office. 

Now, did you immediately talk to—did you immediately 
call me, right after speaking to Mr. Babcock? A. Yes. 

Q. All right. 

And then, when I did not return the call half an hour 
later, you called Mr. Babcock about 10:00 o’clock. Now, 
my question to you Sam is: 

After your second conversation with Mr. Babcock, did 
you and I then sometime after 10:00 o’clock on that 
morning—did you and I then have a conversation? <A. 
You did return my call. 

It was after I returned the call to Mr. Babcock. 

Q. Will you tell us, please, sir, what I said to you and 
what you said to me in that telephone conversation which 
you and I had sometime on the morning of November 3 
after you had spoken to Mr. Babcock the last time? 


® e e 6 ® © e sd e s 
[307] Q. (By Mr. Kaplan) First of all, Sam, in this tele- 
phone conversation that you and I had sometime after 
10:00 o’clock in the morning of November 3, did I tell you 
that I had received a telegram from Mr. Babcock, ad- 
vising me that Robertson would not be working that 
morning? A. Yes. 
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Q. And, we talked on the telephone about that subject? 
A. Yes. 

Q. Did we agree between us as to what course of con- 
duct we were going to follow, and if so, what was that 
agreement? A. We agreed that we would send telegrams 
to H. L. Robertson '[308] and to Babcock. 

Mr. Kaplan: At this point I will call the General Coun- 
sel’s attention to General Counsel’s Exhibits Nos. 3 and 
7, which are both dated 10:30 a.m. on November 3. 

Q. (By Mr. Kaplan) Tell me what I said to you and what 
you said to me in that telephone conversation about why 
we were going to do what we did. A. We agreed between 
the two of us that there seemed to be some hanky-panky 
going on, to the effect that someone was trying to instigate 
a suit of come description— 

Q. Go ahead sir. A. —because of the circumstances 
leading up to this point. 

Q. How many times had Babcock called you, Sam? 

This is the secondary employer, the general contractor 
—how many times did he call you, Sam? <A. I don’t know, 
probably at least a dozen times. 

He called me at home, he called me at my office, he 
called me at the Building Trades. Everywhere I go, I get 
a message, ‘‘Call Mr. Babcock.’’ He has called me. 

I think on only one occasion did I return his call, very 
reluctantly. 

Q. At any rate, because of the conversation which we 

had and our fears about what was going on, these two 
telegrams were sent at 10:30. 
[309] Now, at that time, when we sent these telegrams 
which state that the Union is going to continue to picket, 
did we have any knowledge at that time as a result of 
the conversation you and I had, that Mr. Babcock was 
going to fire Mr. Robertson? A. We had no knowledge 
that he was going to fire Mr. Robertson, no. 

Q. And, as a matter of fact, Sam, isn’t it a fact that 
the first time we had any knowledge that Mr. Robertson 
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was going to be fired from this job was when we got this 
telegram—you got one and I got one—sent by Mr. Babcock 
at 11:43 a.m. on November 3, Respondent’s Exhibit No. 3 
and General Counsel’s Exhibit No. 6? 

That is the first time that we had any knowledge? A. (No 
response.) 

Q. You see, Sam, I cannot testify. I choose not to. 

You are going to have to testify. 

When is the first time I told you we had any knowl- 
edge? 

When is the first time you had any knowledge? A. When 
I received the telegram from Babcock in the afternoon. 

Q. Now, Sam, at anytime that morning, did you direct 
Burt McCarthy to pull the picket? A. No. 

Q. As a matter of fact, did you have any conversation 
in person or by telephone with Burt McCarthy before he 
came into [310] the Union hall that afternoon? A. Not 
on the morning of the 3rd. 

Q. After you got this telegram from Mr. Babcock some- 
time in the afternoon of November 3, indicating that he 
was going to fire Robertson, what did you then do, Sam? 
A. (No response.) 

Q. Well, in relationship to me, what did you do? A. 
Well, in relationship to you, when I got the telegram, Burt 
McCarthy was in the office by that time, and I discussed 
the situation with him and we contacted you. 

Q. Oh, you got the telegram after Burt was in the 
office? A. I believe that I got the telegram after Burt 
was in the office. 

I’m not sure of this, because there were other people 
in the office at that time and I didn’t talk to Burt Mc- 
Carthy when he first came into the office. 

Now, I won’t say whether it was before or after, but it 
was somewhere— 

Q. All right. 

I am not interested in other matters. 
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What did you do as far as I am concerned? A. After 
I discussed this with Burt MeCarthy, I called you. 

Q. Well, you are my expert. 

Why did the Union, which had previously been pick- 
eting H. L. Robertson & Associates, Inc., on construction 
sites, as [311] well as in front of their business premises, 
halt the practice of picketing the business premises— 

Mr. Caldwell: Objection. 

Trial Examiner: Read the question, please, Mr. Re- 
porter. 


(The Reporter read the pending question.) 


Trial Examiner: I am going to overrule the objection, 
and the witness may answer. 

Mr. Caldwell: Well, may we establish when the pick- 
eting occurred which Mr. Kaplan is referring to—when it 
occurred in front of the business premises? 

Trial Examiner: I would like to conserve as much time 
as I can. 

But, you, Mr. Caldwell, have elicited testimony from 
Mr. McCarthy that there was not any picketing during this 
particular incident at the office premises of Mr. Robertson. 
Then Mr. Kaplan elicited from Mr. McCarthy testimony 
to the effect that there was a time when they used to picket 
the Robertson premises. 

But then, Mr. Kaplan said that Mr. McCarthy was not 
in a position to testify why that practice was discontinued. 
Now, this witness is going to testify as to why the practice 
was discontinued. 

Your exception is noted and the witness may answer 
the question. 

Answer the question, please. 

[312] The Witness: Would you repeat the question? 


Q. (By Mr. Kaplan) Just tell me why the picketing of 
Robertson’s premises terminated. 

Why did you stop picketing Robertson’s store? A. We 
stopped picketing Robertson’s shop because of on several 
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occasions we had physical violence towards some of our 
elderly pickets. 

Q. And, do you make it a practice to have the older men 
walk the picket line? A. We have to. 


* e a & tf * ae * o i 
Cross examination 


Q. (By Mr. Caldwell) When did the picketing occurr to 
which you referred, Mr. Long, at the premises of H. L. 
Robertson—the office premises? A. I don’t remember the 
exact date. 
= s t s & * =e * e Sa 

Redirect examination 

Q. (By Mr. Kaplan) Just one more question, Sam. 
[313] How many years has the Plumbers Union Local 
No. 519 had a labor dispute with H. L. Robertson & As- 
sociates, Inc.? 

Mr. Marks: Objection. 

Trial Examiner: I do not understand you. 

Do you have a labor dispute with H. L. Robertson—are 
you referring to how many years they tried to get Robert- 
son to become a Union plumber? 

Is that it? 

Mr. Kaplan: Well, we allege, of course—and of course, 
there is no contrary allegation, that our picket sign al- 
leges the purpose for picketing, and that is that Mr. 
Robertson pays substandard conditions. 


[314] Q. (By Mr. Kaplan) Insofar as Robertson is con- 
cerned, do you picket him on every construction job that 
he is on, if you know he is on the job? A. Where it is 
feasible to do this, we do this. 

Q. What you you mean by ‘‘feasible’’? A. We only 
have a limited amount of money to picket with and we only 
have a limited amount of people to picket with. 

Sometimes it is not feasible. 
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EXHIBITS 
General Counsel’s Exhibit No. 2 
TELEGRAM 
VRA038 (A MZC329) PD MIAMI FLO NOV 2 412P EST 


PLUMBERS LOCAL UNION 519, ATTN SAM LONG, 
BUSINESS MANAGER 


2409 NW 17 AVE 


EFFECTIVE—11/3/66 AT 8 AM H L ROBERTSON AND ASSOCIATES 
INC IS NOT SCHEDULED TO PERFORM ANY PLUMBING WORK 
ON THE CONSTRUCTION PROJECT FOR BABCOCK CO LOCATED AT 
1001 PONCE DE LEON BLVD CORAL GABLES NO PLUMBING WORK 
IS SCHEDULED ON THIS PROJECT FROM 8 AM TO 430 PM MONDAY 
THROUGH FRIDAY DURING THE TIME REMAINING ON THE CON- 
STRUCTION OF THIS BUILDING 


H L ROBERTSON AND ASSOCIATES INC. 
448P 


General Counsel's Exhibit No. 3 
NOV 3 AM 11 06 
TELEGRAM 
AA034 
A MZA264 PD 4 EXTRA MIAMI FLO 3 1035A EST 


H L ROBERTSON AND ASSOCIATES INC 
3148 SOUTHWEST 22 ST MIAMI FLO 


THE FOLLOWING TELEGRAM WAS SENT TO BABCOCK COMPANY 
BUILDERS INC ON THIS DATE BY OUR ATTORNEY JOSEPH H 
CAPLAN ‘‘I HAVE REPEATEDLY TOLD YOU THAT THE PLUMBERS 
UNION IS NOT PICKETING YOU OR ANYBODY ELSE EXCEPT H L 
ROBERTSON. THE PICKETING IS INFORMATIONAL ONLY AND 
IS SPECIFICALLY NOT INTENDED TO CAUSE H L ROBERTSON TO 
LOSE HIS CONTEACT WITH YOU. I BELIEVE AS A MATTER OF 
LAW THAT MY CLIENTS HAVE A RIGHT TO PICKET THE PLUMB- 
ING CONTRACTOR ON THE COMMON SITUS DURING NORMAL 
WORK HOURS DESPITE YOUR DEVICE OF HAVING HIS MEN WORK 
ONLY NIGHTS AND WEEKENDS.’’ 


SAM LONG BUSINESS MANAGER PLUMBERS LOCAL UNION 519 


§ 


% 
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General Counsel's Exhibit No. 4 
No. 08828 


BABCOCK CoO. 
14321 so. DIXIE HIGHWAY 
MIAMI, FLORIDA 33158 


PurcHase ORDER 
Date 11-1-1966 


To: H. L. Robertson & Assoc., Inc. 
3148 S.W. 22 St. 
Miami, Fla. 
Deliver To: 1001 Ponce De Leon Blvd. 
Our Job No. DPD Office Bldg. 
Job Address 1001 Ponce De Leon Blvd. 
Architect Ferguson-Glasgow Ass. 


Plumbing per plans & Specifications. 


For the Sum of 9994.22 
Florida Sales Tax Incl. 


Bascock Co. 
G. L. Marxs 
Authorized Signature 


The Attached Payment Schedule 
Is a Part of This Contract 


All work, labor and/or materials covered by this pur- 
chase order shall be completed strictly in accordance with 
plans, specifications, approved shop drawings, allocable on 
and with the requirements of all governmental agencies of 
authorized jurisdiction. All work shall proceed in orderly 
manner and speed satisfactory to the general contractor’s 
supervising architect at all times. Failure to meet the 
progress schedule set by the general contractor, unless 
prevented by Act of God or Governmental Regulations, 
shall be deemed sufficient course for the general contractor 
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to employ others to complete this contract at the sub-con- 
tractor’s expenses. 


All work performed by the sub-contractor under this 
contract shall be left brush or broom clean. All left over 
materials, waste or refuse resulting from this work shall 
be removed from the premises immediately upon comple- 
tion of this contract. In case the sub-contractor fails to 
comply with the above, the work will be done by the gen- 
eral contractor at the sub-contractor’s expense. 


All work shall be guaranteed free from faulty workman- 
ship or material for a period of one year from date of 
occupancy of the job by the owner. 


Certificates must be furnished to the general contractor 
showing existence of policies of insurance covering the 
sub-contractor for Workman’s Compensation, Public Lia- 
bility and Property Damage. 


No extras will be allowed unless prior authorization is 
obtained in writing. 

All work shall be acceptable upon inspection by our com- 
pany, the supervising architect, and all governmental au- 
thorities having jurisdiction, and all terms and conditions 
contained in this order shall be complied with before pay- 
ments under this contract will be made. 


All work shall be billed by job as indicated in this order. 
Invoices which are not rendered in accordance with the 
provisions of this purchase order or at the prices stated, 
will be returned for correction. All extras shall be billed 
as such and so noted on your invoice. Invoices for work 
properly completed and approved for payment must be 
received by company on or before the first day of the 
month for payment by the 10th. A detailed monthly state- 
ment shall be submitted by your company, to be in our 
office not later than the last day of the month if prompt 
payment of your invoices is expected by the 10th of the 
month. 


«@¢ ¥* € y ?F 
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General Counsel’s Exhibit No. 5 
TELEGRAM 


1966 NOV 2 PM 3 31 
327P EST NOV 2 66 AB662 


A MZB255 PD MIAMI FLO 2 319P EST 
JOE KAPLAN ATTORNEY, PLUMBERS LOCAL UNION 519 (DELIVER 
BEFORE 5 PM) 

3000 BISC BLVD MIAMI FLO 
YOU HAVE REPEATEDLY TOLD ME THAT THE PLUMBERS UNION 
IS NOT PICKETING OUR FIRM BUT ONLY H L ROBERTSON PLEASE 
BE ADVISED THAT H L ROBERTSON AND ASSOCIATES ARE NOT 
SCHEDULED TO PERFORM ITS PLUMBING CONTRACT ON OUR 
BUILDING PROJECT LOCATED AT 1001 PONCE DE LEON BLVD 
CORAL GABLES, DURING THE HOURS FROM 8AM TO 430PM MONDAY 
THROUGH FRIDAY EFFECTIVE THURSDAY MORNING (TOMORROW) 
NOVEMBER 3, 1966 AT SAM WE REQUEST THAT YOU MAKE 
ARRANGEMENTS SO THAT THE PLUMBERS PICKET FROM LOCAL 
UNION 519 DOES NOT PICKET OUR FIRM DURING THE ABOVE 
HOURS. 

BABCOCK CO BUILDERS INC CHARLES I BABCOCK JE 
(25). 


General Counsel’s Exhibit No. 6 
TELEGRAM 


1966 NOV 3 PM 12 20 
1217P EST NOV 3 66 AHO23 


A MZB127 PD MIAMI FLO 3 1143A EST 
JOE KAPLAN, PLUMBER LOCAL UNION 519 

3000 BISCAYNE BLVD MIAMI FLO 
THIS IS TO CONFIRM THAT H. L. ROBERTSON AND ASSOCIATES IS 
OFF OF OUR JOB AT 1001 PONCE DE LEON BLVD AND THAT WE 
WILL BREAK OUR CONTRACT WITH THAT FIRM AND GET A 
UNION PLUMBER. PLEASE REMOVE THE PLUMBEE’S UNION 
PICKET FROM THE JOB SITE 

CHARLES E BABCOCK JE BABCOCK CO BUILDERS INC 
(12). 
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General Counsel’s Exhibit No.7 —~ 
TELEGRAM 


A GBA021 A MZC063 PD MIAMI FLO 3 1030A EST 

BABCOCK BUILDERS INC 

14321 SOUTH DIXIE HIGHWAY FLO 

I HAVE REPEATEDLY TOLD YOU THAT THE PLUMBERS UNION 
IS NOT PICKETING YOU OR ANYBODY ELSE EXCEPT H. L. ROBERT- 
SON THE PICKETING IS INFORMATIONAL ONLY AND IS SPECI- 
FICALLY NOT INTENDED TO CAUSE H. L. ROBERTSON TO LOSE 
HIS CONTRACT WITH YOU I BELIEVE AS A MATTER OF LAW 
THAT MY CLIENTS HAVE A RIGHT TO PICKET THE PLUMBING 
CONTRACTOR ON THE COMMON SITUS DURING NORMAL WORK 
HOURS DESPITE YOUR DEVICE OF HAVING HIS MEN WORK ONLY 
NIGHTS AND WEEKENDS 

JOSEPH H CAPLAN 


Respondent's Exhibit No. 3 


TELEGRAM 
1966 NOV 3 PM 12 41 

1217P EST NOV 3 66 AB446 
A MZB128 PD MIAMI FLO 3 1143A EST 
SAM LONG, PLUMBER UNION LOCAL 519 

3000 BISCAYNE BLVD MIAMI FLO 
THIS IS TO CONFIRM THAT H. L. ROBERTSON AND ASSOCIATES 
Is OFF OF OUR JOB AT 1001 PONCE DE LEON BLVD AND THAT 
WE WILL BREAK OUR CONTRACT WITH THAT FIRM AND GET 
A UNION PLUMBER. PLEASE REMOVE THE PLUMBER’S UNION 
PICKET FROM THE JOB SITE 

CHARLES RF BABCOCK JR BABCOCK CO BUILDERS INC 
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IN THE 


United States Court of Appeals 


For THe Disterct or CotumBiu Crecourr 


No. 21,985 


Puumeers Locan Union No. 519, Unrrep Association or 
JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND 
Pree Frrtmsc Inpustry or THE UNrrep SrarTes snp 
Canapa, AFL-CIO, Petitioner, 


Vv. 
Nationa, Lasor Reuations Boarp, Respondent. 


BRIEF OF PETITIONER 
PLUMBERS LOCAL UNION NO. 513 


STATEMENT OF ISSUES 


The basic issues in this case as stated in the Pre-Hearing 
Conference Stipulation are as follows: 


1. Whether the Board erred in finding that the Union’s 
picketing of the D.P.D. Corporation Building construction 
site constituted unlawful secondary activity under Section 
8(b) (4)(B) of the Act, rather than lawful primary activity. 


2 


2. Whether the scope of the Board’s Order is proper in 
the circumstances of this case (J.A. 42).? 


Subsidiary issues which must be decided in reaching a 
determination of the first issue are: 


a. In the circumstances of this case, did the Board im- 
properly interpret the Moore Dry Dock? rules in finding 
the Union’s picketing did not comply with those rules. 


b. On the record considered as a whole, was there sub- 
stantial evidence to support the Board’s decision that the 
objective of the Union’s conduct was proscribed by Section 
8(b) (4):(i) (ti) (B) of the Act 

©. TWO (gE WIS ACT Lee LF CREE TNS COT BERS 

STATEMENT OF CASE 


A. NATURE OF CASE AND COURSE OF PROCEEDINGS 


This case involves a situation in which the Petitioner, 
Plumbers Local Union No. 519 (hereinafter referred to as 
the ‘‘Union’’) picketed a primary employer, Robertson, at 
a common situs construction project for six days, but as a 
result of rescheduling of working hours on the fifth day, 
no employees of the primary were scheduled to work on the 
sixth day during the hours. the Union picketed. The Na- 
tional Labor Relations Board (hereinafter referred to as 
the ‘‘Board’’) held the picketing on the last day violated 
the second requirement of the Moore Dry Dock criteria and 
that one factor was sufficient to establish that the Union’s 
activity was secondary; that is, its objective was violative 
of Section 8(b)(4)(B) of the Act. 

The unfair labor practice charge which initiated this case 
was filed by the primary employer Robertson, with whom 


1 References to the Joint Appendix shall be designated ‘‘(J.A. —).’’ 
2 Sailors” Union of the Pacific, 92 NLRB 547 (1950). 


3 National Labor Relations Act, as amended, 61 Stat. 136, 73 Stat. 519, 
29 U.S.C. § 158(b) (4) (i) (ii) (B). 
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the Union had a dispute, on November 8, 1966* (J.A. 32). 
The Regional Director of the Twelfth Region of the Board 
refused to issue a complaint against the Union on the 
charges, but on appeal to the Board’s Office of Appeals, 
his action was reversed (J.A. 44). On February 9, 1967 a 
complaint was issued alleging that the Union violated Sec- 
tion 8(b) (4) (i) (ii)(B) of the Act by picketing the D.P.D. 
Building on November 3 when no employees of Robertson, 
the primary, were working or scheduled to work. 


A hearing was held before a Trial Examiner in March, 
1967 and on June 20, 1967 he issued his decision finding 
that the Union picketing on November 3 was for an illegal 
object and the Union had therefore violated Section 8(b) 
(4) (i)(ii)(B) of the Act. 


The Union filed timely objections and a supporting brief 
to the NLRB which, on May 10, 1968, issued a short-form 
Decision adopting the findings, conclusions and recommen- 
dations of the Trial Examiner. Member Brown dissented 
from the Decision of the majority of the three-member 


panel. 
B. STATEMENT OF FACTS 


The relevant facts in this case, for the most part, are 
not in dispute. Petitioner would summarize them as 
follows: : 


Having a dispute with H. L. Robertson & Associates 
Plumbing, Inc. (hereinafter referred to as ‘‘Robertson’’), 
the Union sent one of its retired members (LeBold) to 
picket Robertson at the construction site of the D.P.D. 
Building in Coral Gables, Florida, on which Babcock Build- 
ers, Incorporated (hereinafter referred to as ‘‘Babcock’’) 
was the general contractor (J.A. 8, 9). Robertson, 2 
plumbing contractor, had a subcontract from Babcock to 
perform the plumbing work on this building (J.A. 8, 107). 


4 All dates are 1966 unless otherwise stated. 
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LeBold was sent to this construction site on October 19, 
1966, to determine if any of Robertson’s plumbers had 
begun performance of his contract. LeBold’s instructions 
were to begin picketing Robertson at the site when Robert- 
son’s plumbers began their phase of the work (J.A. 9, 76). 


From October 19 until October 28 LeBold sat in his car 
near the site awaiting the presence of the plumbers. On 
October 28 LeBold ascertained that plumbers were present 
and he then commenced picketing with a sign directed to 
the public and advising the public of the Union’s dispute 
with Robertson (J.A. 9, 76). The sign stated: 


This is to advise the public that Plumbers Local 
No. 519, AFL-CIO, has a grievance against H. L. 
Robertson and Associates, Inc. The facts—they em- 
ploy plumbers at substandard conditions whch lets 
them take jobs away from us. They lower working 
standards. This is not intended to cause any employee 
to strike their employer or refuse to deliver any goods 
(J.A. 9). 


The picket patrolled the construction site while Robert- 
son’s men worked, from October 28 to ‘November 2, includ- 
ing the intervening Saturday (J:A. 9). On October 27 or 
prior to the time the Union commenced picketing, the 
Laborers’ Union established a picket line at the same con- 
struction site over a dispute it was engaged in with the 
general contractor Babcock. As a result of the Laborers’ 
picket line, all of the employees on the site other than 
Robertson’s refused to work on the project. When the 
Union’s picket line was established on October 28, only 
Robertson’s non-union plumbers were working (J.A. 10). 


The employees (other than Robertson’s) honored the 
Laborers’ picket line every day up to November 2 when 
the Laborers’ Union settled its dispute with Babcock 
(J.A. 10). After that settlement, Babcock’s carpenters 
were instructed to report for work on November 3, a Thurs- 
day (J.A. 10). 


A 
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1. The “Deal” Arranged by the Two Employers To Try and 
Trap the Union 

On November 2, with the Laborers’ dispute then settled, 
Babcock met on the job site with Frank Graves, the Presi- 
dent of Robertson (who will hereafter be referred to inter- 
changeably with his corporation) and an attorney who rep- 
resented both contractors. This meeting was called to de- 
cide on a course of action to stop the Union from picketing 
Robertson at the job site (J.A. 60-62). Pursuant to this 
purpose, Babcock testified that the two contractors and 
their attorney made a “deal,”’ (J.A. 11, 57) whereby 
Robertson’s employees would be advised that after No- 
vember 2 the plumbing installation would be done only 
when the other crafts were not working, that is, on week- 
ends and after 4:30 P.M. weekdays (J:A. 11, 62). Robert- 
son was also to remove all loose material from the job site 
(J.A. 11). 


The Union, according to this ‘‘deal,’’ was to be notified 
that Robertson’s men were not scheduled to work during 
normal working hours. The contractors and their attor- 
ney even prepared contingent plans of what Babcock would 
do if the Union continued to picket during regular daylight 
hours despite the change in Robertson’s schedule (J.A. 11). 
Their plan in the event of continued picketing was that 
Babcock would cancel his contract with Robertson and have 
the plumbing installed by a Union contractor (J.A. 11). 
Graves denied that a plan was made at the November 2 
meeting to cancel his subcontract, but the Trial Examiner 
discredited the denial (J.A. 11, n. 6). 


The ‘‘deal’’ having been consummated, the parties then 
began its implementation. Babcock, on the afternoon of 
November 2, called Kaplan, the attorney for the Union, 
to inform him that Robertson’s plumbers were not going 
to be on the job during working hours starting November 
3. When pressed, he admitted that they were going to be 
working at other times and in view of this, Kaplan informed 
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him that this constituted intermittent, sporadic working 
and he would advise the Union that they could continue to 
picket (J.A. 12, 55). Telegrams containing the substance 
of Babcock’s phone message were then sent by Robertson 
to the Union and by Babcock to Kaplan (J.A. 106 (G.C. 
Ex. 2); J.A. 109 G.C. Ex. 5)). ‘Neither in the phone conver- 
sations nor the telegrams did Babcock or Robertson state 
when Robertson’s plumbers would work—only the negative, 
that is, when they were not scheduled to work (See J.A. 
109). 


2. The Events of November 3 


The Union’s picket resumed at 8:00 A.M. on November 
3. Babcock informed the picket that no plumbers were on 
the job but LeBold continued to picket (J.A. 12, 56). 
Graves came on the job himself that morning and stayed 
about half an hour (J.A. 74). 


Since the Union had resumed its picketing on November 
3, Babeock decided to put into effect the contingency plan 
worked out in the ‘‘deal’’ with Robertson the day before. 
He tried to contact Kaplan by telephone and, failing this, 
called the business manager of the Union. The Union busi- 
ness manager told Babcock what he had told him on several 
occasions—that he should talk to the Union’s attorney— 
but Babcock then posed a hypothetical question as to what 
would happen if another plumbing contractor got the job.® 
(J.A. 14). Long, the business manager, replied naturally 
that the Union wovld no longer picket Robertson. The 
Trial Examiner found that: 


‘“Long could hardly have answered other than as he 
did, smce the Union manifestly could not continue to 
picket Robertson if Robertson was no longer at the situs 
on any basis and, further, if the working standards 
issue raised on the picket sign were mooted by the re- 
tention of a union plumber’’ (J.A. 17). 


SThe Trial Examiner found this to be another step in the plan to trap 
the Union (J.A. 17). 
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There were several telephone calls and telegrams from 
Babcock and Robertson during this period and the Union 
and Kaplan continued to inform both Babcock and Robert- 
son that it did not want Babcock to terminate Robertson’s 
contract and that the picketing was informational only 
(J.A. 65, 66). In fact, on the morning of November 3, 
Kaplan sent a telegram to Babcock again explaining that 
the picketing was informational only (J.A. 110 (G.C. Ex. 
7)). 


The Trial Examiner did not make a finding as to when 
the picketing ceased on November 3, but the picket and 
an assistant business agent of the Union testified it stopped 
at 12:00 Noon (J.A. 78, 89). Babcock’s superintendent 
testified the picket was there at 2:00 in the afternoon 
(J.A. 72) but Graves testified he saw no picket there when 
he came to the job about 4:00 in the afternoon (J.A. 75). 
Robertson returned to the job that afternoon to supervise 
securing of the job by one of his employees who arrived 
about 3:30 P.M. (J.A. 15, 74). On November 4 the job 
proceeded without interruption (J.A. 15). 


SUMMARY OF ARGUMENT 


In an effort to carry out the dual congressional purposes 
of protecting the rights of unions to picket and neutral 
employers not to be directly involved in disputes of others, 
the Board established guidelines for picketing primary em- 
ployers at common situs which, if followed by a union, 
would be presumptive of lawful activity. It is the second 
of these so-called Moore Dry Dock rules which is in issue 
here; specifically, whether an employer is engaged in his 
‘“‘normal business’’ at the situs if, during the picketing, 
his employees are not scheduled to work. 

The Courts and the Board hold that the presence or 
absence of the primary employees during the picketing is 
only one factor to be considered in determining whether 
the ‘‘normal business’”’ test is met because picketing may 
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him that this constituted intermittent, sporadic working 
and he would advise the Union that they could continue to 
picket (J.A. 12, 55). Telegrams containing the substance 
of Babcock’s phone message were then sent by Robertson 
to the Union and by Babcock to Kaplan (J.A. 106 (G.C. 
Ex. 2); J.A. 109 G.C. Ex.5)). ‘Neither in the phone conver- 
sations nor the telegrams did Babcock or Robertson state 
when Robertson’s plumbers would work—only the negative, 
that is, when they were not scheduled to work (See J.A. 
109). 


2. The Events of November 3 


The Union’s picket resumed at 8:00 A.M. on November 
3. Babcock informed the picket that no plumbers were on 
the job but LeBold continued to picket (J.A. 12, 56). 
Graves came on the job himself that morning and stayed 
about half an hour (J.A. 74). 


Since the Union had resumed its picketing on November 
3, Babcock decided to put into effect the contingency plan 
worked out in the ‘‘deal’’ with Robertson the day before. 
He tried to contact Kaplan by telephone and, failing this, 
called the business manager of the Union. The Union busi- 
ness manager told Babcock what he had told him on several 
occasions—that he should talk to the Union’s attorney— 
but Babcock then posed a hypothetical question as to what 
would happen if another plumbing contractor got the job5 
(J.A. 14). Long, the business manager, replied naturally 
that the Union wovld no longer picket Robertson. The 
Trial Examiner found that: 


‘“Long could hardly have answered other than as he 
did, since the Union manifestly could not continue to 
picket Robertson if Robertson was no longer at the situs 
on any basis and, further, if the working standards 
issue raised on the picket sign were mooted by the re- 
tention of a union plumber’’ (J.A. 17). 


SThe Trial Examiner found this to be another step im the plan to trap 
the Union (J.A. 17). 
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There were several telephone calls and telegrams from 
Babcock and Robertson during this period and the Union 
and Kaplan continued to inform both Babcock and Robert- 
son that it did not want Babcock to terminate Robertson’s 
contract and that the picketing was informational only 
(J.A. 65, 66). In fact, on the morning of November 3, 
Kaplan sent a telegram to Babcock again explaining that 
the picketing was informational only (J.A. 110 (G.C. Ex. 
7)). 


The Trial Examiner did not make a finding as to when 
the picketing ceased on November 3, but the picket and 
an assistant business agent of the Union testified it stopped 
at 12:00 Noon (J.A. 78, 89). Babcock’s superintendent 
testified the picket was there at 2:00 in the afternoon 
(J.A. 72) but Graves testified he saw no picket there when 
he came to the job about 4:00 in the afternoon (J.A. 75). 
Robertson returned to the job that afternoon to supervise 
securing of the job by one of his employees who arrived 
about 3:30 P.M. (J.-A. 15, 74). On November 4 the job 
proceeded without interruption (J.A. 15). 


SUMMARY OF ARGUMENT 


In an effort to carry out the dual congressional purposes 
of protecting the rights of unions to picket and neutral 
employers not to be directly involved in disputes of others, 
the Board established guidelines for picketing primary em- 
ployers at common situs which, if followed by a union, 
would be presumptive of lawful activity. It is the second 
of these so-called Moore Dry Dock rules which is in issue 
here; specifically, whether an employer is engaged in his 
‘“‘normal business’”’ at the situs if, during the picketing, 
his employees are not scheduled to work. 

The Courts and the Board hold that the presence or 
absence of the primary employees during the picketing is 
only one factor to be considered in determining whether 
the ‘‘normal business”’ test is met because picketing may 
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lawfully be conducted for publicity purposes as well as for 
reaching primary employees. Here, however, the Board 
considered only the scheduled absence of the employees in 
determining that the second rule of Moore Dry Dock was 
violated. This was anerror. Since all the evidence showed 
that the primary employer was engaged in its ‘‘normal 
business’’ at the situs, the Union is entitled to the presump- 
tion of legality flowing from compliance with Moore Dry 
Dock. No rebutting evidence was introduced, so the 
Board’s Order must be set aside. 


Even assuming that the Board was correct and the 
Union violated one of the Dry-Dock rules, contrary to the 
Board, this is not a per se violation of Section 8(b) (4)(B). 
The Board must still show that the Union had an illegal ob- 
ject. In doing this, the violation of the one Dry-Dock 
rule must be considered along with several other factors 
which the Board ignored. If the Board had considered 
these factors instead of applying a mechanical per se test 
to the case, the Union would have been vindicated since 
the object of its picketing was only for informational 
purposes. 

Finally, in view of the ‘‘deal’’ arranged between the 
primary and secondary employers here to trap the Union, 
and the lack of evidence showing extensive prior illegal 
picketing by the Union, the Board’s order should be limited. 


ARGUMENT 
Ll INTRODUCTION 


Section 8(b) (4) of the Act cannot be literally construed. 
Otherwise, ‘‘it would ban most strikes historically con- 
sidered to be lawful,’’ so-called primary activity. Local 
761 IUE v. NLRB, (General Electric), 366 U.S. 667, 672 
(1961). As Justice Frankfurter stated in General Electric, 
supra, the impact of Section 8(b)(4) ‘‘was directed to- 
ward what is known as the secondary boycott. . . . [b]ut 
not all so-called secondary boycotts were outlawed by Sec- 


9 


tion 8(b)(4)(A).”? 366 U.S. at 672. That Section only 
condemns specific union conduct directed to specific objec- 
tives—employees must be induced to force or require their 
employer or another person to cease doing business with 
a third person. 


Of course, employees may be induced to take action by 
picketing, and in such a case the Court cautioned that 
‘picketing which induces secondary employees to respect 
a picket line is not the equivalent of picketing which has 
as an object inducing those employees to engage in con- 
certed conduct against their employer in order to force 
him to refuse to deal with the struck employer.’’ 366 
US. at 673, 674. 


Protecting the rights of the union to picket while at the 
same time protecting the rights of the neutral employer 
not to be enmeshed in another’s disputes is always a diffi- 
cult determination. In an effort to strike the proper bal- 
ance between the Union’s right to picket at a common 
situs, t.¢., where both the primary and secondary employers 
are working, and the interest of the secondary employer in 
beng free from direct picketing, the Board, in 1950, adopted 
what has become known as its Moore Dry Dock rules. The 
application of these rules has been approved by several 
Courts of Appeals, including this Court,” and the Supreme 
Court appeared to approve the rules in General Electric, 
supra at 677. 


In Moore Dry Dock the Board established four rules 
which it stated, if complied with by a picketing union, 
would be presumptive of valid primary activity even though 
the picketing took place at a common situs. The four rules 
are: 

(a) The picketing is strickly limited to times when the 

situs of dispute is located on the secondary em- 
ployer’s premises. 


6 Sailors’ Union of the Pacific, 92 NLEB 547. 


? Sales Drivers Helpers, eto. Looat 859 IBT v. NLEB, 97 US. App. D.C. 
173, 229 F.2d 514 (1955). 
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(b) At the time of the picketing the primary employer 
is engaged in its normal business at the situs. 


(c) The picketing is limited to places reasonably close 
to the location of the situs, and 


(d) The picketing discloses clearly that the dispute is 
with the primary employer. 


It is the second of these rules which is in issue here, 
1.€., was Robertson, the primary, engaged in his normal 
business at the situs when the Union picketed. 


A. The Union Complied With the Moore Dry Dock Rules 
in This Case 

The Board bottomed its case completely on the alleged 
failure of the Union to meet the second requirement of 
Moore Dry Dock. We will endeavor to show that this 
rule was, in fact, met and since there is no question that 
the other three rules were complied with,* the Union is 
entitled to the presumption that its picketing was primary 
and lawful. General Electric, supra at 677. Other than 
the alleged failure to meet the second Dry Dock rule, there 
is no evidence in the record of an illegal objective so that if 
the Union obtains the benefit of the presumption, the 
Board’s case necessarily falls. The presumption was not 
rebutted by the General Counsel. 


8 The Union picketed the job site where Robertson was working, with a 
sign clearly stating wtih whom it had its dispute—Robertson—and picketed 
as close to Robertson’s work site as possible. (J.A. 19, 20). Robertson did 
have a shop location where the Union could have picketed but the evidence 
shows that its pickets were subject(jto physical violence on prior occasions 
when they picketed that location (J.A. 104). In any event, it is quite clear 
that the failure to picket an office location of an employer while picketing 
his job sites does not constitute a violation of the Moore Dry Doch rules, 
nor is it evidence of an illegal Objective. Sales Drivers Helpers, etc. Local 
859 IBT v. NLEB, 97 U.S. App. D.C. 173, 229 F.2d 514 (1955); Plauche 
Electric, Inc., 135 NLRB 250 (1962). 
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1. Presence of Employees of Primary Employer at Situs Not Neces- 
sary To Show the Employer Was Engaged in His “Normal 
Business” at Situs 

The theory of the Board’s case is that because of the 
scheduled absence of Robertson’s employees from the situs 
during the few hours picketing was conducted on November 

3, that Robertson was not engaged in his ‘‘normal business’’ 

at the situs then and the picketing, therefore, violated 

Moore Dry Dock. 


The requirement that the employer be engaged in its 
normal business at the situs at the time of the picketing 
was not explained in Moore Dry Dock. Certainly Dry Dock 
did not hold that this meant that the employees of the pri- 
mary employer must be at the situs at all times during 
the picketing, and the Courts interpreting that rule have 
recognized the folly that would result if ‘‘normal business’’ 
required the presence of employees. 


This Court was faced with this question in Seafarers 
International Union, etc. v. NLRB (Salt Dome), 105 U.S. 
App. D.C. 211, 216, 265 F.2d 585, 590 (1959), and Judge 
Prettyman, in a well-reasoned and often-cited opinion, 
firmly held that ‘‘the presence or absence of employees of 
the primary employer on the premises is not a critical factor 
in the legality of a picket line.”? NIRB v. Carpenters Dis- 
trict Council, etc., 383 F.2d 89, (8th Cir. 1967); and Ken- 
nedy v. Los Angeles Bldg. & Constr. Trades Council, — F. 
Supp. —, 66 LRRM 2650 (D.C.C.D. Calif. 1967). This is 


sound reasoning, of course, because if the presence or ab- 


sence of employees is critical in the determination of the 
‘normal business”? test and ultimately in a decision on 
legality or illegahty of a picket line, an employer would have 
it in his power to transform a picket line, legal when estab- 
lished, into an illegal picket line by the device of moving his 
employees off the situs completely or at certain periods. 
The Court, in Salt Dome, recognized that possibility and 
eliminated it : ‘‘ [T]he primary employer should not have the 
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power to prevent picketing by merely turning out all his 
employees.’’ 105 U.S. App. D.C. at 216, 265 F.2d at 590. 


The Supreme Court, in General Electric, supra, affirmed 
this principle in equally strong language: ‘‘Of course an 
employer may not, by removing all his employees from the 
situs of the strike, bar the union from publicizing its 
eause.”? 366 U.S. at 680. See: NLRB v. Carpenters Dis- 
trict Council, etc., 383 F.2d 89 (8th Cir. 1967) ; New Power 
and Wire Electric Corp., 340 F.2d 71 (2nd Cir. 1965),° 
Local 618 Automotive, Petroleum and Allied Industries 
Employees Union v. NDRB, 249 F.2d 332 (8th Cir. 1957) 
and LeBus v. IBEW Local 861, — F. Supp. —, 47 LRRM 
2853 (D.C.W.D. La. 1961). 


Robertson, the primary here, attempted to do precisely 
what the Supreme Court said he couldn’t and, surprisingly, 
the Board approved his conduct. In furtherance of his 
‘‘deal’? with Babcock, Robertson took his employees off 
of the situs during the normal daylight hours when the 
Union was picketing and thereby tried to transform the 
admittedly lawful pre-November 3 picketing into illegal 
picketing on that data. Based upon General Electric, supra, 
and Salt Dome, supra, the Board was in error and despite 
this device of Robertson the picketing continued to be pri- 
mary on November 3. 


2. The Presence of the Primary’s Employees on the Situs Is Not 
Necessary Since a Legitimate Object of Picketing Is Publicizing 
the Union’s Dispute 

Member Brown, in his dissent in this case, emphasizes 
the logic of the Salt Dome-General Electric principle by 
pointing out that it is wrong to assume, as the Board 
majority apparently does, that the sole legitimate object 


“Moreover, Moore Dry Dock need not be interpreted to require that the 
union play a hide-and-seek game with the employer, removing the pickets 
when the employer sees fit to remove employees and sending them back 
when the employer, finding the pickets removed, rushes its employees back 
to the job.”’ 340 F.2d at 74. 
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of primary picketing is to induce primary employees to 
cease work. Quoting from Local 618 Automotive etc. Em- 
ployees Union v. NLRB, 249 F.2d 332, 337 (8th Cir. 1957), 
he stated ‘‘the legitimate object of primary picketing is 
to ‘publicize the union’s difficulty with the employer,’ a 
purpose ‘much broader’ than appealing to employees of 
the primary employer.’’ (J.A. 5). See Milk Wagon 
Drivers v. Meadowmoor Dairies, 312 U.S. 287, 293 (1941). 
(Peaceful picketing is the working man’s means of com- 
munication.) 


The Board itself has recognized that a union has a legiti- 
mate object in publicizing to the public at large that an 
employer is providing his employees with substandard 
conditions. Calumet Contractors Assn., 133 NLRB 512 
(1961) ; Zemmerman Plumbing and Heating, 149 NLRB 
1361 (1964) ; Meyers Plumbing, 146 NLRB 888 (1964) ; Com- 
bustion Associates, Inc., 144 NLRB 1206 (1963); Claude 
Everett Constr. Co., 136 NLRB 321 (1962), and see Jersey- 
ville Retail Merchants Assn., 144 NLRB 526 (1963); Tez- 
arkana Constr. Co., 138 NLRB 102 (1962). 


The evidence here shows that the Union was simply try- 
ing to publicize its dispute with Robertson and to notify 
the public that Robertson was paying substandard wages 
and hurting union conditions. The picket sign clearly 
stated this, the fact that Robertson was picketed on his 
job site for five days including Saturday, when no em- 
ployees of any other contractor were on the job site, and 
the fact that the Union has picketed Robertson on other 
jobs for periods of up to four months without any em- 
ployees walking off, all support the Union’s position that 
its object was informational publicity only. 


Once it is established that a legitimate object of picket- 
ing a primary employer is to publicize a dispute with him 
and not only to encourage his employees to make common 
cause with the picketing union, there is no logical reason 
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for holding, as the Board did here, that primary employees 
must be on the situs when picketing takes place there. 
What possible necessity can there be for requiring the 
presence of the primary employees when the picketing is 
to publicize a dispute with the primary employer? 


It would be an empty gesture to agree the Union can 
appeal to the public by picketing the primary employer 
but then limit that picketing to the dark of night or wee 
hours of the morning because that is when primary em- 
ployees are on the site. (See Brown dissent, J.A. 6). 


Applying the law to the instant case, then, the main 
crutch upon which the Board based its decision that Robert- 
son was not engaged in his ‘‘normal business’’ during the 
picketing (because of the absence of the primary em- 
ployees) is withdrawn. The Board’s Decision then falls. 


Rather than looking only for the presence or absence 
of employees, the Board should have looked at other fac- 
tors also to determine if Robertson was conducting normal 
business at the situs on November 3. The Board should 
have considered the continued existence of Robertson’s 
contract with Babcock at least up until noon on November 
3; his obligation under the contract to continue doing the 
work; the presence of a substantial amount of material 
installed by Robertson which apparently he had not yet 
been paid for; the presence of employees on the situs daily 
up to November 3 and, of course, the reason why the work- 
ing hours were shifted. See Salt Dome, supra, and New 
Power and Wire Electric Corp., 340 F.2d 71 (2nd Cir. 1965). 
Consideration of these factors, we submit, shows that 
Robertson was, in fact, engaged in his ‘‘normal business’’ 
at the site when the picketing took place on November 3. 
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3. Decisions of the Board Require a Consideration of All Factors 
in Determining Whether the Employer Was Engaged in “Normal 
Business” at Situs 

The Board itself, in prior decisions, has held the absence 
of primary employees from the situs does not make the 
union’s picketing run afoul of the second rule of Moore 

Dry Dock. 


In Plauche Electric, Inc., 135 NLRB 250, 255 (1962), 
the Board made it clear that the Dry Dock standards are 
‘not to be applied on an indiscriminate ‘per se’ basis, but 
are to be regarded merely as aids in determining the under- 
lying question of statutory violation.’’ Following the lead 
of Plauche, supra, the Board has held that the absence of 
primary employees from the situs ‘‘is merely one of the 
factors to be evaluated in determining whether the situs 
of the primary dispute is located at the common situs 
during the picketing and whether the primary employer 
is then engaged in his normal business at the site.”? New 
Power and Wire Electric Corp., 144 NLRB 1089, 1093 
(1963) enf’d. in part 340 F.2d 71 (2nd Cir. 1965). Meyers 
Plumbing, 146 NLRB 888 (1964) and Brownfield Electric, 
Inc., 145 NLRB 1163 (1964). 


The Trial Examiner in the instant case, however, did 
not consider the absence of the primary employees merely 
one of the factors to be evaluated; he considered it as the 
only factor in determining compliance with the second 
rule of Dry Dock. 


The Trial Examiner attempted to distinguish these Board 
precedents on the basis that there, unlike here, the picketing 
union was not notified that the primary employees would 
be absent from the site at the time of the picketing. We 
submit that this factual difference, even if present, is 
irrelevant because as pointed out above, if the picketing is 
appealing to the public, there is no reason why the primary 
employees need be there at the time of the picketing. If 
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they don’t have to be there, it logically follows that whether 
the Union knows their working schedule or not, is also of 
no significance.”° 


a. Reason for the Absence of Primary Employees From 
Situs Important Factor 

In Brownfield Electric, Inc., 145 NLRB 1163 (1964), the 
Union picketed for four days on a common situs construc- 
tion project in a dispute with a non-union subcontractor 
when none of his employees were working at the site. The 
General Counsel issued a complaint on the theory that since 
no primary employees were on the situs during those four 
days, the primary employer was not engaged in his ‘‘normal 
business”’ at the site during the picketing and this violated 
the second criteria of Moore Dry Dock. 


The Board, in dismissing the complaint, held: 


‘Whether the absence of primary employees from 
a common situs during picketing of that site means that 
the primary employer is not engaged in his normal 
business operation at the site, depends in significant 
part on the reasons for this absence.’? 145 NLRB 
at 1165, 1166. 


The Board, relying on New Power and Wire Electric, supra, 
and Salt Dome, supra, then held that if the absence of 
employees is because the picketing is effective, or ‘“because 
the primary employer is seeking to prevent the picketing 
by turning out its employees,’’ this will not convert legal 
primary picketing into unlawful secondary picketing. 145 
NLRB at 1166. 


The Board found that the primary employees’ absence 
in Brownfield, was because the general contractor, that is, 


10 His further attempt at distinguishing the Plauche and Brownfield line of 
cases begs the question and adds little to the reasoning process. He stated: 
‘<The absences of the primary employees in those cases were for reasons 
indicating that the primary employers were still conducting their ‘normal 
business’ at the secondary premises.’’ (J.A. 20). 
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the secondary employer, did not want any pickets on the 
job to avoid having his union employees honor the picket 
line. He accomplished this by not having Brownfield’s em- 
ployees work, or in the words of the Board, ‘‘turning [them] 
out.” 145 NLRB at 1166. In other words, the primary 
employees’ absence was due to the effects of the picket line 
on the secondary employees. In this context the Board 
found the primary employer was still carrying on normal 
operations at the site and the picketing was primary. This, 
we submit, is the factual pattern of the present case. 
Robertson and the general contractor agreed that Robert- 
son would not have his employees report for work during 
regular working hours after November 2 because the gen- 
eral contractor was concerned that his union employees 
would honor the Union’s primary picket line. But, as in 
Brownfield, this did not alter the fact that Robertson con- 
tinued his normal business at that D.P.D. site during the 
daytime. Surely if the Union in Brownfteld could picket 
during regular working hours when the primary employees 
were ‘‘turned out’’ completely for several days, the Union 
here should have the same right when the primary em- 
ployees were only partially turned out by the rescheduling 
of their working hours. 


In addition, the Trial Examiner reaches the wrong result 
here because he misreads Brownfield, supra. Brownfield 
did not hold that the picketing there was lawful because 
it was ‘‘effective against the primary employer and its 
employees’’ as the Trial Examiner claims (J.A. 21). Actu- 
ally the picketing was not effective against the primary 
employer and his employees. The Board specifically 
pointed out that ‘‘before and during the picketing Brown- 
field employees worked continuously at the site’’ except, 
of course, during the four days they did not work. 145 
NLRB at 1165. As we have just seen, however, the picket- 
ing was effective in stopping the secondary employees from 
working, and that is why the secondary employer had 
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Brownfield cease work. Realization of this holding in 
Brownfield, therefore, manifests the similarity between that 


case and the instant, and rather than being distinguishable, 
it is support for the Union’s position here.™ 


4. Edgewood Contracting Co. Does Not Control This Case 

The Board relies heavily on Edgewood Contracting Co., 
153 NLRB 797 where it, in a short-form Decision as in this 
case, adopted without comment the opinion of the Trial 
Examiner holding the union violated Section 8(b) (4) (B) in 
picketing a common situs building project during hours 
when the union knew employees of the primary employer 
were not scheduled to work. It is not clear whether the 
decision there was based solely on that basis, since the 
union business agent made statements clearly indicating 
that the object of his picketing was to get the general con- 
tractor to cease doing business with the primary—an illegal 
object. 

If Edgewood stands for the proposition that a primary 
employer is not engaged in his normal business activity at 
a common situs during the day if he has his employees 
work at night to avoid a primary picket line, then that case 
improperly states the law also. Member Brown pointed 
out that even though he signed Edgewood, upon recon- 


11 The Board in Brownfield, after reasoning to its conclusion, mentions in 
passing that during the primary employees’ 4-day absence, their employer 
still had some tools and material at the site and his work was not completed. 
145 NLRB at 1166. Of course, here the primary’s work was not completed 
either; in fact only 5-10% of it had been done. Here, Robertson purposely 
removed loose material and tools from the site on November 2, but in the 
context of the ‘‘deal’’ cooked up by Babcock, Robertson and their mutual 
attorney, it would be grossly unfair to give this factor any significance. Con- 
sideration of this factor in some cases can reach the absurd. Suppose 
Robertson had left 5 pipe wrenches and 50 feet of pipe on the job—would 
that add anything to the known fact that when he returned on November 3 
he was going to bring his tools and material with him? How far this can 
be carried is illustrated by the discussion, in Edgewood Contracting Co., 153 
NLRB 797, over the significance of one bucket of paint and a brush left on 
the job by the primary during regular working hours. 
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sideration he is convinced Edgewood is wrong because the 
two theories upon which Edgewood was based don’t stand 
scrutiny (J.A.5). Separate work times are not analogous 
to separate gates for the primary aad secondary employer, 
and legal picketing has a broader purpose than just reach- 
ing the employees of the primary employer. 

The Union here has already shown that reaching the 
primary employees is not the only legitimate object of 
picketing and the separate or ‘‘reserved’’ gate theory has 
no applicability in the instant situation. In Markwell é 
Hartz, Inc., 155 NLRB 319, enf’d. 387 F.2d 79 (5th Cir. 
1967), the Board reasoned that when a separate gate 
is established at a common situs for the employees of a 
primary employer, the union must limit its picketing to 
that gate because, in effect, the situs is no longer common 
—a separate situs is established by the separate gate. 


Member Brown points out in his dissent, however, that 
changing the times when employees are scheduled to report 
for work at the site is not the same as a change in the 
site. The site still remains common and the primary em- 
ployer is still engaged in his normal business at the site, 
regardless of what hours of the day or night he works 
there. 


Factually, Edgewood, supra is distinguishable from the 
instant case. There the scheduling of the primary’s em- 
ployees was arranged before they started the job and before 
picketing began. While scheduled in anticipation of picket- 
ing, the absence of the primary’s employees during the 
picketing was not actually caused by effective picketing. 
See Brownfield, supra. In Edgewood, the union knew the 
primary’s schedule in advance, but here the schedule was 
changed during the picketing and the Union had only nega- 
tive information, 7.e., when the primary employees would 
be absent. 


Finally, one glaring distinction is that in Edgewood there 
was evidence, other than the picketing, which clearly demon- 
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strated that the union’s object was to have the primary 
thrown off the job—an illegal purpose. 153 NLRB at 799. 
There is a complete absence of such evidence here. See 
L.G. Electric Contractors, Inc., 154 NLRB 766 (even if all 
four conditions of Moore Dry Dock are met by a union, it 
may nevertheless lose the benefit of the presumption of 
legality if it has taken other action to indicate that the 
pressure felt by the neutral employer by the picketing is, 
in fact, one of the objects intended by the picketing). 


5. Summary 


The Union submits that it compiled fully with Moore 
Dry Dock, entitling it to a presumption that its picketing 
was lawful. Since there was no rebutting evidence that 
‘‘the picketing was actually aimed at achieving unlawful 
secondary objectives over and beyond those incidental 
effects normally flowing from legitimate primary picket- 
ing,’’ the Board’s Order should be set aside. Brownfield 
Electric, Inc., 145 NLRB 1163, 1166 (1964). 


I. THE UNION HAD NO UNLAWFUL OBJECTIVE IN ITS 
CONDUCT AT THE D-P.D. BUILDING SITE 

Assuming for the purposes of argument that the Board’s 
Decision in this case finding the Union did not comply with 
the ‘‘normal business’’ standard of Moore Dry Dock was 
proper, we submit that this is insufficient to hold the Union 
violated Section 8(b)(4)(B) of the Act. The test under 
the statute for making this determination is, what is the 
object of the union’s conduct—not what may be only an 
effect of that conduct. If pressure on a secondary employer 
is only an effect of a union’s conduct in a dispute with a 
primary employer, the Act is not violated. General Elec- 
tric, supra, and see NLRB v. Denver Bldg. & Const. Trades 
Council, 341 U.S. 675 (1951). This involves a balancing 
of the interest of the union and that of the neutral em- 
ployer, but ‘‘however severe the impact of primary ac- 
tivity on neutral employers, it [is] not thereby transformed 
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into activity with a secondary objective.’’ National Wood- 
work Manufacturers Ass’n v. NLRB, 386 U.S. 612, 627 
(1967). 


Of course, a union may have hopes that its picketing will 
result in secondary employees refusing to cross its line 
at a common situs, but ‘‘Congress did not intend to pro- 
scribe all actions accompanied merely by such hopes. ‘[A]n 
object’ in the statute means something more than a hope 
or expectation.’? United Steelworkers of America and 
Local 4203 v. NLRB, 111 U.S. App. D.C. 60, 63, 294 F.2d 
256, 259 (1961). In the absence of admission of illegal 
intent, the Board and the courts are charged with review- 
ing all the evidence to determine if ‘‘the nature of acts 
performed show the intent.’’ Seafarers International 
Union, etc. v. NLRB, 105 U.S. App. D.C. 211, 217, 265 F.2d 
585, 591 (1959). 


In this case, we submit, the Board did not exercise its 
duty to determine what, in fact, was the objective of the 
Union’s picketing from a review of all the evidence and 
what was merely an incidental effect of that picketing 
once it found that there were no employees of the primary 
employer on the job on the morning of November 3. Based 
upon that one finding, it leaped to the conclusion that the 
Union had an illegal object of attempting to force Babcock 
to cease doing business with Robertson. 


While the Trial Examiner took cognizance of the Union’s 
position that to determine the Union’s objective, he must 
consider other evidence along with the lack of the primary 
employees on the job site during the morning of November 
3, it is clear that he reviewed these other facts in the con- 
text of the Union already having an illegal object. In this 
posture he simply concluded that these factors only showed 
that the Union may additionally have had a lawful object 
but that since one object of its conduct was illegal, it is 
immaterial that the Union had a concomitant lawful object 
(J.A. 26). This, of course, is an improper interpretation 
of the statutory requirements and the teachings of the 
Supreme Court. 
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A. A Violation of the Moore Dry Dock Rules Is Not Per Se a 
Violation of Section 8(b)(4)(B) 


The Supreme Court, in General Electric, 366 U.S. 667 
(1961), pointed out that compliance with the Moore Dry 
Dock standards is presumptive of lawful primary activity. 
The Court openly implied, however, that a mechanical ap- 
plication of Dry Dock in which a violation of one of the 
standards is ‘‘taken to be presumptive of illegal activity’’ 
is not a correct application of those rules. 366 U.S. at 677." 


This Court, in IBT Local 859 v. NLRB, 97 U.S. App. D.C. 
173, 229 F.2d 514 (1955), recognized the inherent danger 
in accepting a mechanical application of the Dry Dock rules 
as conclusive of a statutory violation and forcefully re- 
jected such a view, adopting an analysis of the Fifth Circuit 
in NLRB v. IBT Local 968, 225 F.2d 205 (5th Cir. 1955). 
There the Court explained that approval of the Dry Dock 
rules by the courts was not approval of a mechanical test 
but was based upon the courts’ review of the record which 
found substantial evidence that an unlawful objective actu- 
ally existed, rather than a holding that this mandatory 
statutory inquiry could be effectually supplanted by a find- 
ing that Board-formulated ‘‘criteria’’ was not met. The 
Court was fearful that adoption of a mechanical-type test 
under Moore Dry Dock would “elevate the Board-formnu- 
lated ‘criteria’ by judicial fiat to a vantage point from 
which it could in effect circumvent the statute. . . .”’ 225 
F.2d at 209. See also New Power and Wire Electric Corp. 
v. NDRB, 340 F.2d 71 (2nd Cir. 1965). 


The Board apparently agrees with this analysis because 
in several recent cases involving the Moore Dry Dock 
criteria, it pointed out that these standards ‘‘are not to be 
applied on an indiscriminate per se basis, but are to be 
regarded merely as aids in determining the underlying 
question of statutory violation.’’ Plauche Electric Co., 135 


12 The Court has rejected other per se rules adopted by the Board. See 
Local $57 IBT v. NLEB, 365 U8. 667 (1961). 
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NLRB 250, 255; L.G. Electric Contractors, Inc., 154 NLRB 
766; Meyers Plumbing Co., 146 NLRB 888 (1964) and New 
Power and Wire Electric Corp., 144 NLRB 1089 (1963), 
enf’d in part 340 F.2d 71 (2nd Cir. 1965). Obviously, in 
the instant case, the Board did not heed its own admonition. 


The Trial Examiner in the instant case apparently went 
astray because of his reliance on one rather loose statement 
of the Board in Markwell & Hartz, Inc., 155 NLRB 319. 
There the Board, in applying the Dry Dock standards to 
a ‘‘reserved’’ gate picketing case, stated, “‘deviations from 
these [Dry Dock] requirements establish the secondary 
object of the picketing and rendered it unlawful. 155 
NLRB at 326 (Emphasis added). Manifestly, this is con- 
trary to what the courts teach us and what, in fact, the 
Board itself has applied in numerous cases. 


B. The Facts the Board Should Have Considered. 


Accepting the Dry Dock rules as only guides or aids in 
determining the union intent or object, and weighing the 
alleged violation of one of the criteria along with all the 
other evidence in this case, demonstrates that the Board 
was incorrect in its conclusion of unlawful objective. For 
example, the Board, in determining the underlying statu- 
tory issue, did not consider the following factors which 
were unrebutted: 


(1) The Union had its picket sit in his car at the job 
site for nine days without picketing until it was certain 
the primary employer was on the job ((J.A. 9, 76). 


(2) When the picketing began on October 28, there were 
no other employees except those of the primary employer 
on the site, because the others had walked off a day earlier 
as a result of a dispute between the general contractor, 
Babcock, and another union (J.A. 10). 


(3) For five days until November 3, 1966, the Union 
continued to picket during the daylight hours, even though 
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only the primary employer and his employees were on the 
job site. (J.A. 9, 77). 


(4) The Union picketed during an intervening Saturday 
when no other ribet would be due on the job site 
(J.A. 9, 77). 


(5) The Union’s picket sign clearly stated that its dis- 
pute was with Robertson only, was addressed to the public 
and explained that that dispute was over the substandard 
conditions which Robertson provided his employees. These 
conditions, the sign stated, lowered the working standards. 
The sign carefully stated that the picketing was not directed 
to other employees of any employer (J.A. 9). 


(6) The Union had recently picketed Robertson on other 
jobs for as long as four months, with the same type of 
sign, without any employees, walking off the jobs (J.A. 96). 


(7) The Union made no appeals to the general contractor 
or any other contractor with veiled threats of trouble, nor 
did it attempt to have them put pressure on Robertson. 
Mr. Babcock freely admitted that all his conversations 
with the Union representative and its attorney were initi- 
ated by him and at all times he was informed that the 
Union did not want him to terminate Robertson’s contract 
because the picketing was informational only, directed to 
the public (J.A. 65, 66). 


(8) The Union, in its telegrams responding to those of 
Babcock and Robertson, repeatedly stated that the purpose 
of its picketing was informational and it was not attempt- 
ing to force Babcock to terminate Robertson’s contract 
(J.A. 106, 110). These were not merely self-serving decla- 
rations after the fact, but consistent with the Union’s ac- 
tions throughout the dispute. 


(9) There is not one shred of evidence that the Union 
made any contact with the union-represented employees 
on the job in an effort to have them honor its picket line. 
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No employees of other employers were approached by the 
picket. 


(10) ‘The Union didn’t alter its conduct in any way dur- 
ing the picketing, it was Babcock and Robertson who 
changed the latter’s working schedule (J.-A. 11). 


The Trial Examiner admitted these are ‘‘weighty fac- 
tors’’ but, as mentioned, he found they only supported the 
contention that a concomitant lawful objective may have 
existed (J.A. 24, 26). What it boils down to is that the 
Trial Examiner separated or isolated the picketing on the 
morning of November 3 from all that had previously taken 
place. Once separated, he determined the legality of the 
November 3 picketing in a vacuum, inferred from that an 
unlawful intent and concluded that this was the Union’s 
objective. This dichotomy, we submit, is an improper ap- 
proach and contrary to the clear pronouncements of the 
Board and Courts. 


Here, if, as the Board claims, the Union had concomitant 
illegal and legal objectives, wouldn’t that have made the 
Union’s picketing illegal from the start? The fact is that 
the pre-November 3 picketing is conceded to be lawful 
(J.A. 20). But then, we ask, what evidence is there indi- 
cating a change in objective from the pre-November 3 law- 
ful objective? See Northeastern Ind. Bldg. & Const. Trades 
Council v. NLRB, 122 U.S. App. D.C. 220, 352 F.2d 696 
(1965). This dilemma is what results from utilizing only a 
mechanical test to determine the Union’s objective, instead 
of considering all the evidence. 


1. Violation of Moore Dry Dock Criteria Does Not Raise a 
Presumption of Ilegality 
After ignoring all the evidence except the picketing on 
November 3, the Trial Examiner attached a presumption 
of illegality to the Union’s conduct, claiming that it in- 
tended the ‘‘natural and foreseeable consequences’’ of its 
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action in picketing the common situs. (J.A. 27) (Citing 
Radio Officers Union v. NERB, 347 U.S. 17, 52 (1953). 


To begin with, Radio Officers, supra, in speaking of ‘‘nat- 
ural and foreseeable consequences,’’ did not raise a pre- 
sumption against the union nor, of course, did it involve 
an interpretation of Section 8(b)(4) in picketing situa- 
tions. As already discussed, this Section requires a balanc- 
ing of the dual congressional objectives of protecting the 
union’s right to picket and protecting unoffending em- 
ployers from direct pressure of that picketing. This deli- 
cate task cannot be accomplished by the use of presumptions 
of illegality. General Electric, supra at 677. 


This Court has pointedly told the Board that the use 
of ‘‘conclusory terms, such as ‘primary’ and ‘immediate’ 
objectives and ‘direct’ and ‘forseeable’ effects . . . must not 
be allowed to crystallize into doctrinaire labels to be used 
to squeeze problems into fixed slots.’? United Steelworkers 
of America, AFL-CIO v. NLRB, 111 US. App. D.C. 60, 68, 
294 F. 2d 256, 259 (1961). We submit the raising of the 
presumption of illegality by the Trial Examiner was an 
attempt to squeeze this problem into the fixed slot of the 
mechanical application of Moore Dry Dock and is contrary 
to the proper interpretation of the statute. IBT Local 859 
v. NLRB, supra. 


C. Summary 


Even assuming one criteria of Moore Dry Dock was not 
complied with, the Board did not properly weigh the evi- 
dence bearing upon the essential issue of “‘objective.’’ The 
Union’s lawful objective is demonstrated by the many 
things it did to comply with the law, and an unlawful ob- 
jective cannot be read into the bare circumstances of the 
November 3 picketing. The Trial Examiner, if he had 
weighed all of the factors, could have reached such a con- 
clusion. He did not because he followed the wrong path, 
one marked by a dichotomy of the events which occurred 
and underscored by the use of an invalid presumption. 
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II IN THE CIRCUMSTANCES OF THIS CASE, THE SCOPE OF 
THE BOARD’S ORDER SHOULD BE LIMITED 


Assuming the Union is found to have violated the Act, 
the Board’s Order remedying that violation extends beyond 
all reasonable boundaries in the circumstances of this case. 
The Order is directed against ‘‘any other employers’’ as 
well as Babcock and Robertson, despite the fact that there 
is no evidence of the Union engaging in secondary conduct 
against ‘‘any other employers.’’ Considering this with 
the evidence of the ‘‘deal’’ made by the two named em- 
ployers to trap the Union, constitutes persuasive support 
for the view that here, at least, an order limited to Babcock 
and Robertson only is sufficient to remedy the violation 
and protect the public interest. See Local 636 Plumbers 
v. NLRB, 108 U.S. App. D.C. 24, 278 F.2d 858 (1960) and 
Highway Truck Drivers Local 107 v. NLRB, 107 U.S. App. 
D.C. 1, 273 F.2d 815 (1959). 


CONCLUSION 


For the reasons stated, it is respectfully submitted that 
the Board’s Order should be set aside and enforcement de- 
nied. If the Court enforces the Order, however, its scope 
should be modified and limited. 


Respectfully submitted, 


Martry F. O’DonocHvuE 
Donato J. Capuano 
1912 Sunderland Place, N. W. 
Washington, D. C. 20036 
JosePH H. Kapnan 
401 Jim Ranni Building 
3000 Biscayne Boulevard 
Miami, Florida 
Attorneys for Petitioner 


September 27, 1968 
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UNITED STATES COURT OF APPEALS» 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,985 


PLUMBERS LOCAL UNION No. 519, UNITED ASSOCIATION OF 
JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND PIPEFIT- 
TING INDUSTRY OF THE UNITED STATES AND CANADA, AFL-CIO, 

Petitioner 


Vv. 


NATIONAL LABOR RELATIONS BOARD, Respondent 


ON PETITION FOR REVIEW AND CROSS-APPLICATION 
FOR ENFORCEMENT OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD | 


STATEMENT OF ISSUES PRESENTED 


1. Whether the Board erred in finding that the Union’s picketing of 
the D.P.D. Corporation Building construction site constituted unlawful sec- 
ondary activity under Section 8(b)(4) of the Act, rather than | lawful 
primary activity. 

2. Whether the scope of the Board’s order is proper in the citcum- 
stances of this case. 

Pursuant to Rule 8(d) of the Court’s General Rules the Board ‘states 
that this case has not previously been before the Court. 


2 
COUNTERSTATEMENT OF THE CASE 


This case is before the Court on the petition of Plumbers Local Union 
No. 5:19, United Association of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry of the United States and Canada, AFL-CIO, 
to review an order of the National Labor Relations Board issued against 
the Union on May 10, 1968, pursuant to Section 10(c) of the National 
Labor Relations Act, as amended (61 Stat. 136, 73 Stat. $19, 29 U.S.C. 
Sec. 151 et seq.). In its answer the Board requested enforcement of its 
order. The Board’s decision and order (J.A. 2-32)/ are reported at 171 
NLRB No. 37. This Court has jurisdiction under Section 10(e) and (f) 
of the Act. 


I. THE BOARD'S FINDINGS OF FACT 


In late 1966, Babcock Co. Plumbers, Inc., as general contractor, began 
construction of a building for the D.P.D. Corporation in Coral Gables, 
Florida. Babcock subcontracted the plumbing work on the job to H. L. 
Robertson Associates, Inc., a non-union plumbing concern which had done 
work for Babcock for some time (J.A. 8; 107). Before Robertson began 
work, a dispute arose between Babcock and the Laborers Union, which 
placed a picket line at the project from October 27 through November 2 
(J.A.:10). Babcock’s laborers and its carpenters, who were scheduled to 
begin work on November 2, refused to cross the picket line (J.A. 13-18, 


n.8). 


On October 28, while the Laborers Union was picketing, a Robertson :. 
plumber and his helper began working at the project (J.A. 9; 47-48). 


1“ A.” references are to the joint appendix. References preceding a semicolon * a 
are to the Board’s findings; those following are to the supporting evidence. ; 
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Immediately afterward, Henry LeBold, who had been waiting in| his parked 
car every day since October 19 for Robertson’s employees to appear (J.A. 
9; 76), began patrolling with a picket sign which read (J.A. 9; 47): 
This is to advise the public that Plumbers Locai Union No. 
519, AFL-CIO, has a grievance against H. L. Robertson 
Associates, Inc. The facts—they employ plumbers at sub- 
standard conditions which lets them take jobs away from 
us. They lower working standards. This is not intended to 


cause any employee to strike their employer or refuse to 
deliver any goods.” 


LeBold picketed every day but Sunday from October 28 through 
November 3, during most of the plumbers’ daily work period, and includ- 
ing Saturday when no other crafts were scheduled to work (J AL 9; 48-49). 
On November 2, Babcock settled its dispute with the Laborers Union, and 
that morning its president, Charles Babcock, met with Robertson’s presi- 


dent, Frank Graves, and its attorney, Joseph Caldwell, who acted jas counsel 
for both parties that day (J.A. 10; 49, 60-61). Babcock, who was cOn- 
cerned because the project was 2 weeks behind, believed that to be sure 
that the carpenters would work, the picketing by the Plumbers Union 
would have to be stopped (J.A. 11; 62). Accordingly, he secured agree- 
ment from Robertson that after November 2, plumbers would work only 
when other crafts were not scheduled—that is, on weekends and after 
4:30 p.m. on weekdays (J.A. 57; 60-62)—and that if the Plumbers Union 
continued to picket while other crafts were at work, Babcock would cancel - 


2Pursuant to a long standing dispute with Robertson, the Union had picketed it 
at several projects, including another Babcock job (J.A. 8, n. 4; 63-64, 105). In the 
latter instance the Board had held, as it held here, that the Union’s picketing was un- 
lawfully directed at a neutral employer. Pkimbers Local Union No. 519, United Asso- 
ciation of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry in 
the United States and Canada, AFL-CIO (Babcock Co.), 137 NLRB 596 (1962). 
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its contract with Robertson and engage a union contractor (J.A. 11; 61- 


62). 

About 3:00 p.m. on the afternoon of November 2, Babcock called 
the Union’s attorney, Joseph Kaplan, whom the Union’s business manager, 
Samuel Long, had named as the person who would handle all questions 
concerning picketing (J.A. 14; 98). Babcock told Kaplan that beginning 
ff on November 3 “there would be no plumbers on [the] job during working 
if hoursfand requested that the Union not picket during those hours (J.A. 

12; jee the plumbers would work at other times, Kaplan 
stated: “That is intermittent, sporadic working” and added that he would 
advise the Union that it “could picket” (J.A. 12; 56). The next day, 
Kaplan sent Babcock a telegram stating in part “as a matter of law... % 
my clients have a right to picket the plumbing contractor on the common $4 


situs during normal work hours despite your device of having his men work 
only nights and weekends” (J.A. 13-14; 110). 


Robertson’s plumber left the job on November > taking all of 
Robertson’s loose materials, and was not scheduled to work again until 
Saturday, November 5 (J.A. 11; 49-50). On November 3, when LeBold 
resumed picketing at the project at 8:00 a.m., Babcock told him that no 
plumbers were on the job (J.A. 12; 77-78). LeBold continued to picket 
and Babcock returned to the office and called Business Manager Long 
(J.A. 12-13; 56, 98-99). Long reminded Babcock that Kaplan was the 
Union’s spokesman in this matter, and when Babcock indicated that he was 
unable to reach Kaplan, Long said that he would try to reach him (id. ). 
Long was unable to reach Kaplan, however, and called Babcock back. At 
this point, Babcock asked Long “what would happen on that job if another 
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| plumbing contractor got the job,” to which Long replied: “We| would no 


longer picket H. L. Robertson” (J.A. 14; 100). 


Shortly before noon, Babcock’s job superintendent called Graves and 
told him that the contract was cancelled. Shortly after noon, Union Busi- 
ness Agent McCarthy appeared at the project and told LeBold not to picket 
anymore because it was “all settled” (J.A. 16; 80). On November 4, the 


next day, work on the project resumed (J.A. 15; 58). 


Il. THE BOARD’S CONCLUSION AND ORDER 


Upon the foregoing facts, the Board, in agreement with its Examiner, 
found (J.A. 28) that the Union’s picketing on November 3, 196, had “as 
‘an object’ the enforced cessation by Babcock of its business relationship 
with Robertson on the project” through inducing Babcock’s employees to 
refuse to work, and hence violated Section 8(b)(4)()(H)(B) of the Act. 

The Board’s order (J.A. 2-3, 29-32) requires the Union to cease and 
desist from inducing individuals employed by subcontractors, or any other 
employers on any building construction project on which Robettson is the 
plumbing subcontractor, to refuse to work or render services in| the course 
of their employment and from coercing or restraining any other employers 
where, in either case, the object is to force or require a general contractor 


or other person engaged in commerce to cease doing business with 
Robertson. | 


6 
ARGUMENT 


I. The Board Properly Found that the Union’s Picketing on 
November 3 Violated Section 8(b)(4)(i)(ii(B) of the Act 


A. Introduction 


Section 8(b)(4) of the amended Act makes it an unfair labor practice 
for a union— 


(i) to engage in, or to induce or encourage any indi- 
vidual * * * to engage in, a strike or a refusal in the course 
of his employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, material 
or commodities or to perform any services; or 

_ (ii) to threaten, coerce, or restrain any person * * * 
where in either case an object thereof is: 
om & * ag 3 

_ (B) forcing or requiring any person to cease using, selling, 
handling, transporting, or otherwise dealing in the products 
of any other producer, processor, or manufacturer, or to 
cease doing business with any other person * * *: Provided, 
That nothing contained in this clause (B) shall be construed 
to make unlawful, where not otherwise unlawful, any 
primary strike or primary picketing. 


These provisions reflect “the dual congressional objectives of preserving 
the right of labor organizations to bring pressure to bear on offending em- 
ployers in primary labor disputes and of shielding unoffending employers and 
others from pressures in controversies not their own.” N.L.R.B. v. Denver 
Building & Construction Trades Council, 341 U.S. 675, 692 (1951). Thus, 
the Union, which had a primary dispute with Robertson was entitled to 
bring pressure to bear on Robertson in connection with that dispute. Since 
the Union concededly had no dispute with Babcock, however, that employer 
had a right to be free of secondary pressure designed to involve it in a dis 
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pute not its own. The question here, then, is whether the Board properly 
| 
found that the Union’s picketing on November 3 exceeded the limits of 
permissible primary activity directed at Robertson and involved instead a 
deliberate effort to involve Babcock. | 


This line between legitimate primary, and unlawful secondary, activity, 
is relatively easy to draw where the primary and secondary employers have 
separate work sites. Thus, generally speaking, union activity occurring at 
the primary employer’s own premises, and seeking no more than the dis- 
tuption of his own normal operations, is considered primary, and within 
the traditional area of protected union activity. On the other hand, activity 
extending beyond the premises of the primary employer to those of janother 
employer, and designed to disrupt the operations of the latter employer, 
is secondary and prohibited. Compare N.L.R.B. v. International Rice Mill 
ing Co., 341 U.S. 665, 672 (1951), with N.L.R.B. v. United Brotherhood 
of Carpenters, etc., 184 F.2d 60 (C.A. 10, 1950), cert. denied, 341 U.S. 
947. 


A more difficult problem is presented in the common situs icases— 
“situations where two employers were performing separate tasks on common 
premises” (Local 761, Electrical Workers v. N.L.R.B. (General Electric 
Co.), 366 U.S. 667, 676-677 (1961)). In such a case, typified by a con- 
struction project, unrestricted union activity at the common situs sao be 
inconsistent with the neutral employers’ intended immunity. Conversely, 


if the union were to be deprived of ail opportunity to picket the primary 


employer at the common situs, its nght to bring pressure at all would be 
largely illusory, for that project is often the primary employers only 
place of business in the geographic area. Accordingly, the Board has 
struck a balance by requiring that a union picketing its adversary at work 
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on a common situs make every reasonable effort to limit the inherent 
inducements and restraints of its picket line to the primary employer, and 
minimize its impact on neutrals. In short, the line “more nice than 
obvious” which the statute compels (General Electric, supra, 366 U.S. at 
674) cuts between picketing which is accompanied by appropriate precau- 
tions to avoid the involvement of neutrals (even if such picketing has the 
effect of disrupting relations between the neutral employers and their 
employees), and picketing designed to enmesh neutrals to an extent greater 
than the unavoidable minimum resulting from their shared business loca- 
tion. Cf. National Woodwork Manufacturers Assn. v. N.L.R.B., 386 U.S. 
612, 627 (1967). 


Early in the development of the law under Section 8(b)(4), the Board 
evolved criteria to aid in determining whether picketing at a common situs 
is thus primary or secondary. In Sailors’ Union of the Pacific (Moore Dry 
Dock Co.), 92 NLRB 547, 549 (1950), an “ambulatory situs” case in which 
the primary employer’s ship was temporarily located at the secondary 
employer's dock, the Board stated: 

_ In the kind of situation that exists in this case, we 
_ believe that picketing * * * is primary if it meets the follow- 
| ing conditions: (a) The picketing is strictly limited to times 

_when the situs of the dispute is located on the secondary 

| employer’s premises; (b) at the time of the picketing the 

| primary employer is engaged in its normal business at the 

_ Situs; (c) the picketing is limited to places reasonably close 
_ to the location of the situs; and (d) the picketing discloses 

clearly that the dispute is with the primary employer. 

The propriety of the Board’s use of these Moore Dry Dock standards 

in evaluating picketing in common situs situations is settled. See General 


Electric, supra, 366 U.S. at 679; Seafarers International Union v. N.L.R.B. 


9 


(Salt Dome), 105 U.S. App. D.C. 211, 265 F.2d 585 (1959). To be sure, 
as the Board has observed, ““[T] hese standards. . .are not mechanically 
applied,” as “the totality of a union’s conduct in a given situation may well 
disclose a real purpose to enmesh neutrals in a dispute, despite literal com- 
pliance with the Moore Dry Dock standards” (Millwrights Local Union No. 
1102, 155 NLRB 1305, 1307-1310 (1965)). Absent compelling direct evi- 
dence, however, the union’s object must be determined from sHelgcaning! 
location, and nature of the picketing—that is, by the Moore Dry Dock 
criteria. | 


B. Under the foregoing principles, the Union’s 
conduct was plainly secondary 


Under the principles discussed above, the Union had an obligation to 
conduct its picketing at the project “with restraints consistent with the 
right[s] of neutral employers” Retail Fruit & Vegetable Clerks Union vy. 
N.L.R.B. (Crystal Palace Market), 249 F.2d 591, 597-600 (C.A. 9, 1957). 
Far from fulfilling that obligation, the Union made a purposeful é¢ffort to 
compel Babcock to boycott Robertson, and it is well established |that the 
general contractor and the subcontractors on a building project are, as to 
each other’s labor disputes, neutrals entitled to the protection of the Act’s 
secondary boycott provisions. Denver Building & Construction \Trades 
Council, supra, 341 U.S. at 689-690; N.L.R.B. v. Nashville Building and Con- 
struction Trades Council, 383 F.2d 562 (C.A. 6, 1967); Markwell and Hartz, . 
Inc. v. N.L.R.B., 387 F.2d 79 (C.A. 5, 1967). Thus, on November 3, after 
learning that Robertson would be working only evenings and weekends, 
the Union could have achieved the legitimate aims of primary picketing by 


confining its pickets to those hours. Instead, the Union, in derogation of 
the Moore Dry Dock requirement that it confine its activity to the time at 
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which “the primary employer is engaged in normal business at the situs’’, 

announced its intention to continue picketing the project when only 
employees of neutral employers were at work, irrespective of arrangements 
made as to Robertson’s activity. Moreover, the Union in fact picketed the 
project despite Robertson’s absence from the job, causing Babcock to cancel 


their contract. 


As the Board noted (J.A. 20-22), the situation here is analagous to 
“reserve gate” cases. Thus, a union which has a primary dispute with 
one employer engaged in work at a construction site ordinarily may picket 
all the entrances to the construction site, but if a special entrance to the 
site is reserved exclusively for the use of the primary employer, a union’s 
picketing other entrances, knowing that they will be used only by neutral 
employers, reflects an illegal object. Orange Belt District Council of 
Painters No. 48 v. N.L.R.B., 124 U.S.App.D.C. 53, 361 F.2d 70 (1966); 
Markwell and Hartz, supra, 387 F.2d at 82. Cf. General Electric, supra, 
366 U.S. at 669. Although such picketing violates a different Moore Dry 
Dock standard—that a union must confine its activity “reasonably close” 
to the situs of the primary dispute—in both instances, the special arrange- 
ment enables the picketing union to apply direct primary economic pres- 
sure without incidentally putting direct pressure on the neutrals. The 
union’s refusal to avail itself to that opportunity and its insistence on 
picketing neutral employers alone leaves little room for doubt that the 


union intends to involve them. 


The Union’s principal contention is that the Board misapplied the 
Moore Dry Dock criteria, because, assertedly, an employer “is engaged in 
its normal business at the situs” under Board and court decisions as long 


as the work is pending, whether or not the primary’s employees are work- 
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ing. Neither reason nor authority supports this contention, however. 
Rather the presence of its employees is normally the presequisite of a sub- 
contractor’s engaging in its “normal business”; where they are absent, a 
determination that their employer is nevertheless engaging in his normal 
business ““depends in significant part on the reasons for this absence.” 
Brownfield Electric, Inc., 145 NLRB 1163, 1165-1166 (1964). | Accord: 
N.L.R.B. v. Building Service Employees International Union Local No. 105, 
367 F.2d 227 (CA. 10, 1966); N.L.R.B. v. Local 254, Building Service 
Employees, 359 F.2d 289 (C.A. 1, 1966); Salt Dome, supra, 105 U.S. 


App.D.C. at 216, 265 F.2d at 590. 


In the instant case, the primary employees were absent because they 
were not scheduled to work and they were scheduled to moti at other 
times. These two factors distinguish this case from the authorities relied 
upon by the Union for a reason which goes to the root of the Moore Dry 


Dock standards—that is, the subject picketing was not necessary to serve the 


Union’s legitimate ends, while in the cited cases it was. Thus, as in Salt 
Dome, where the absence of the primary employees is attributable to the 
success of lawful picketing, it would be anomaious to hold that this fact 
alone rendered further picketing unlawful, since the union could legitimately 
seek to prevent the employees’ return. Similarly, as the Board has 
recognized, where the absences of primary employees are intermittent and 
sporadic, it would be too much to ask the union to synchronize its picket 
line with such absences. Plausche Electric, Inc., 135 NLRB 250 (1962); 
New Power Wire & Electric Corp. v. N.L.R.B., 340 F.2d 71,74 (C.A. 2, 
1965). In the instant case, however, the Union could maintain full primary 
pressure by returning its pickets when the regular activity by Robertson 
was scheduled. Significantly, the Union accepted the accuracy of the 
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repeated assertions that Robertson would not work during normal business 
hours and did not seek additional information to enable it to be certain of 
the times when picketing would be appropriate if designed solely to dis- 


rupt Robertson’s operations. 


As the Union observes (Br. 12), “an employer may not, by removing 
all his employees from the situs of a strike, bar the union from publicizing 
its cause” (General Electric, supra, 366 U.S. at 680) (emphasis supplied); 
however, the same authority recognizes that where the primary employer 
is isolated—even through an artificial “device” designed for that purpose— 
so that neutrals are insulated from the impact of legitimate primary pres- 
sure on that employer, a union’s continued picketing of the neutrals is 
rendered unlawful. And the Union does not even contend that the impact 
of its primary picketing on Robertson would be altered by confining it to 


evenings and weekends. 


The Union’s remaining contentions concern the informational nature 
of its picketing as directed to the general public. As the Union appar- 
ently recognizes (Br. 21), it is immaterial “that the Union may have also 
had a second lawful objective,” (J.A. 26), if it “also had the objective 
of enmeshing a neutral employer in its dispute with the primary employer” 
(id.).7 While the evidence marshalled by the Union (Br. 23-25) suggests 
a desire to reach the public as well, the facts established do not negate 
the inference of unlawful intent which arises from the picketing of 


neutral employers. 


In the alternative, the Union contends that its right to publicize its 
dispute by picketing has been recognized by the Board and that this 


3 Denver Building & Constr. Trades Council, supra, 341 U.S. at 688-689. 
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right alone warrants picketing the work of neutral employers. The Board 
decisions on which the Union relies (Br. 13)—although recognizing a 
public appeal as a legitimate objective—do not hold that Moore Dry Dock 
standards are modified once that objective is established; indeed, this 


argument would virtually eliminate those standards and deprive neutral 


employers of all protection.* Moreover, the Union may still reach the 

public by picketing the project on weekends and in the evenings, as well 
as by other means, and the Board is clearly justified in declining to hold 
that the Union’s interest in maximum publicity overbalances the statu- 

tory rights of neutrals to be free of controversies not their so. Cf. 
Intl Brotherhood of Electrical Workers v. N.L.R.B., 341 U.S. 694, 700- 
705 (1951); National Maritime Union of America v. N.L.R.B., 120 U.S. 
App. D.C. 299, 308, 346 F.2d 411, 420 (1965), cert. denied, 382 US. 
840. 


Il. THE BOARD’S ORDER IS VALID AND PROPER 


The Board’s order requires the Union to cease the conduct found 
unlawful here, not only when directed at Babcock and its employees, 
but also when directed at other employers and employees with the same 
unlawful object. Since the evidence indicates that the dispute between 
the Union and Robertson is of long standing and has erupted into illegal 
secondary activity on the Union’s part in the past, the Board’s! order is 
reasonably fashioned to protect other employers. “The order limits its 
prohibitions to conduct aimed ultimately at [Robertson] .” Bakery Wagon 
Drivers & Salesmen Local Union No. 484 v. N.L.R.B., 116 U.S.App.D.C. 87, 


4s the Union observes (Br. 14): “What possible necessity can there be for re- 
quiring the presence of the primary employees when picketing is to publicize a dispute 
with the primary employer?” 
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92, 321 F.2d 353, 358 (1963). On the other hand, the cases relied on by 
the Union (Br. 26) do not afford comparable grounds for believing that such 
conduct “in the future, unless enjoined, may fairly be anticipated from 
the . . . conduct in the past.” N.L.R.B. v. Express Publishing Co., 312 
U.S. 426, 435 (1941). See also, Int? Brotherhood of Electrical Workers, 
supra, 341 U.S. at 706. 


CONCLUSION 


For the reasons set out above, we respectfully submit that the peti- 
tion for review should be denied and that the Board’s order should be 


enforced. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 
MARCEL MALLET-PREVOST 
Assistant General Counsel, 
ELLIOTT MOORE, 
Attorney, 
January 1969. National Labor Relations Board. 
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Puoumspers Locan Union No. 519, Unrrep Association oF 
JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND 
Preerirrine Inpustry oF THE Unirep States anp Can- 
apa, AFL-CIO, Petitioner 


Vv. 
Nationa Lasoz Rexuations Boarp, Respondent 


REPLY BRIEF OF PETITIONER PLUMBERS LOCAL 
UNION NO. S19 


ARGUMENT 


Basically, the sum of the Board’s brief is that the sched- 
uled absence of employees from the common situs is suf- 
ficient to determine that the primary employer was not 
engaged in his normal business at the situs during the 
picketing and that the Union’s picketing was, therefore, 
illegal. As was pointed out in the Union’s opening brief, 
however, the courts require more than a mere mechanical 
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application of the Moore Dry Dock standards and more 
than a mere absence of employees, to find the employer was 
not engaged in his normal business at the situs during the 
picketing (Br. 11). In fact, this Court has held that 
the presence or absence of the employees of the primary 
employer is not even a critical factor in the legality of a 
picket line. Seafarers International Union, etc. v. NLRB 
(Salt Dome), 105 U.S. App. D.C. 211, 216; 265 F. 2d 585, 
590 (1959) and see I.B.T. Local 859 v. NLRB, 97 U.S. App. 
D.C. 173, 229 F. 2d 514 (1955). 


The Board’s brief does not even attempt to defend the 
failure of the Board to apply the proper test to determine 
the ‘‘object’”’ issue, but rather it glosses over that problem. 
Its brief, like its decision, assumes that the Union had an 
illegal objective and then argues that the other evidence 
does ‘‘not negate the inference of unlawful intent which 
arises from the picketing’’ (Bd. Br. 12). Before that in- 
ference can be established, however, all the evidence should 
have been weighed, not just the picketing in the absence 
of employees of the primary employer. See NURB v. I.B.T. 
Local 968, 225 F. 2d 205 (5th Cir. 1955). 


The Board confuses the issues by its implication that the 
Union is urging the Moore Dry Dock criteria is modified, if 
publicity is the object of the Union (Bd. Br. 13). Clearly, 
this is not the Union’s position. The point made by the 
Union is that the ‘‘normal business’? standard of Moore 
Dry Dock does not require the presence of “employees of 
the primary employer on the common situs and this is sup- 
ported by the fact that a purpose of picketing may be to 
publicize a dispute as well as to urge the primary employees 
to leave their employment. The logical conclusion then is 
that there is not necessarily a direct relationship between 
‘‘normal business’? and the presence of primary employees 


on the job site. 1S MX Se? 


1 Sailors’ Union of the Pacific, 92 NLRB 547 (1950). 
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While the Board claims to distinguish cases such as Salt 
Dome, supra, the language of that case, quoted in the 
Union’s opening brief, speaks eloquently for its relevance 
and need not be repeated here. It is noted, however, that 
nowhere does the Board discuss Brownfield Electric, Inc., 
145 NLRB 1163 (1964), another case relied upon by the 
Union. There, like here, the reason for the absence of the 
primary’s employees was because the general contractor 
was concerned that his employees (not the primary’s) 
would honor the picket line established by the Union against 
the primary at the common situs. The Board, in Brown- 
field, found the picketing lawful (Br. 16-17).2 In other 
words, the Board, while apparently recognizing the fact 
that an employer may not prevent picketing during normal 
working hours, by turning out his employees, has given no 
reason to justify its position that partially turning the em- 
ployees out does prohibit the Union’s continued picketing 
during normal working hours. 


Finally, the Union takes issue with the Board’s statement 
that the impact of its picketing on Robertson would not be 
altered by confining it to nights and week ends (Bd. Br. 
12). As Member Brown pointed out in his dissent, in that 
situation ‘‘The right of a union to publicize its dispute with 
the primary employer would be virtually obliterated.’’ 
(J.A. 6)3 


2 Edgewood Contracting Company, 153 NLEB 797, the principal support 
for the decision in this case is not even cited by the Board in its brief. This 
may indicate agreement with Respondent that Edgewood is either wrong or 
distinguishable. 

3 Contrary to the statement of the Board, the Union has no obligation to 
play cat and mouse with the Employer and try to guess what hours he is 
going to have employees on the job and then picket him (Bd. Br. 12). This 
is particularly so when the Employer, as in this case, starts to work normal 
hours and then changes without actually telling the Union what his new hours 
will be. 
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CONCLUSION 


For the reasons stated herein and in the Petitioner’s 
main brief, it is respectfully submitted that the Board’s 
Order be set aside and enforcement denied. If the Court 
enforces the Order, however, its scope should be modified 
and limited. 


Respectfully submitted, 


Mastin F. O’DonocHvUE 
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IN THE 


UNITED STATES 
COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,985 


PLUMBERS LOCAL UNION NO. 519, UNITED ASSO- 
CIATION OF JOURNEYMEN AND APPREN- 
TICES OF THE PLUMBING AND PIPE FITTING 
INDUSTRY OF THE UNITED STATES AND 
CANADA, AFL-CIO, 

Petitioner, 
v8. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


ON PETITION FOR REVIEW AND ON CROSS 
PETITION FOR ENFORCEMENT OF AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


BRIEF OF INTERVENOR 
H. L. ROBERTSON & ASSOCIATES, INC. 


STATEMENT OF ISSUES 


The issues in this case as stated in the Pre-Hearing 
Conference Stipulation are as follows: 
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1. Whether the Board erred in finding that the 
Union’s picketing of the D.P.D. Corporation Building 
construction site constituted unlawful secondary activity 
under Section 8(b) (4)(B) of the Act, rather than lawful 
primary activity. 


2. Whether the scope of the Board’s Order is proper 
in the circumstances of this case. (J.A. 42)? 


STATEMENT OF THE CASE 
A 
PROCEDURAL BACKGROUND 


This case is before the Court on the Petition for 
Review by Plumbers Local Union No. 519, etc., Petitioners, 
(hereinafter referred to as “Plumbers”) and on Cross- 
Petition for Enforcement of an Order of the National 
Labor Relations Board (hereinafter referred to as 
“Board”), in case No. 12-CC-470, dated May 10, 1968, 
wherein the Board found that the Plumbers had violated 
Section 8(b) (4) (i) (ii) (B) of the National Relations Act, 
as amended, 61 Stat. 186, 73 Stat. 519, 29 U.S.C. Sec. 
158(b) (4) (i) (ii) (B). 


In. its Order the Board, while affirming the trial 
examiner after a hearing on the merits, found that the 
Plumbers had violated the aforecited sections of the Act 
by unlawfully picketing H. L.. Robertson & Associates, 
Inc. on the DPD Job at times when it knew employees of 
Robertson were not nor scheduled on the job site. 


1References to the testimony and exhibits contained in the Joint? 
Appendix are designed ‘“JA’’. 
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B 
STATEMENT OF FACTS 


H. L. Robertson & Associates, Inc. (hereinafter re- 
ferred to as “Robertson”) executed a contract with Bab- 
cock Co. Builders, Inc., a general contractor (hereinafter 
referred to as “Babcock”) to perform plumbing, piping 
and mechanical work on a project known as the D.P.D. 
project, located in Coral Gables, Florida. (J.A. 46-108) 


On or about October 28, 1966, Robertson first had 
plumbers on the D.P.D. job at which time a plumbers’ 
picket began patrolling the construction site with a picket 
sign with the following legend: 


This is to advise the public that Plumbers Local 
Union No. 519, AFL-CIO, has a grievance against 
H. L. Robertson and Associates, Inc. The facts— 
they employ plumbers at sub-standard condi- 
tions which lets them take jobs away from us. 
They lower working standards. This is not in- 
tended to cause any employee to strike their em- 
ployer or refuse to deliver any goods. (J.A. 9) 


Picketing by the plumbers of the construction site 
continued from October 28, 1966 to November 3, 1966, 
except for Sunday, October 30, 1966. 


Up to and including the date of November 2, 1966, 
the laborers’ union had picketed Babcock at this project, 
simultaneous with the plumbers. The Babcock laborers’ 
dispute was ended on the morning of November 2, 1966, 
(J.A. 10) 
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In order to resume work on the project, Robertson, 
in mid morning of November 2, 1966, agreed with Bab- 
cock that after November 2, 1966, the plumbing installa- 
tion would be done on week-ends and after 4:30 P.M. 
weekdays. (J.A. 11) It was understood between Babcock 
and Robertson that Robertson’s contract would be termi- 


nated if picketing by the Plumbers continued to affect 
the job progress. (J.A. 11) 


Approximately 3:00 P.M. on November 2, 1966, Bab- 
cock, by telephone, informed the Union’s attorney, Kap- 
lan, that “there would be no plumbers on our job during 
working hours” and requested removal of the picket. 
(J.A. 12). Kaplan informed Babcock that he would advise 
his client to continue to picket since Robertson would be 
working on the project at other times. (J.A.12) 


Immediately thereafter, on November 2, 1966, Bab- 
cock sent the following telegram to attorney Kaplan: 


“You have repeatedly told me that the Plumbers 
Union is not picketing our firm but only H. L. 
Robertson. Please be advised that H. L. Robert- 
son and Associates are not scheduled to perform 
its plumbing contract on our building project 
located at 1001 Ponce de Leon Boulevard, Coral 
Gables, during the hours from 8:00 A.M. to 4:30 
P.M. Monday through Friday effective Thurs- 
day morning (tomorrow) November 3, 1966, at 
8:00 A.M. We request that you make arrange- 
ments so that the Plumbers Picket from Local 
Union 519 does not picket our firm during the 
above hours. 
Babcock Co. Builders, Inc. 
Charles I. Babcock, Jr.” 
(J.A. 12) 
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Likewise, Robertson sent a telegram to the Plumbers’ 
business agent on November 2, 1966, at approximately 
4:00 P.M. as follows: 


“No plumbing work is scheduled on this project 
from 8:00 A.M. to 4:30 P.M. Monday through 
Friday during the time remaining on the con- 
struction of this building”. (J.A. 12—F.N. 7) 


Robertson removed all loose material from the Bab- 
cock job on November 2, 1966, and was not due to resume 
until Saturday, November 5, 1966. (J.A. 11) Babcock’s 
carpenters were instructed to report for work on No- 
vember 3, 1966. (J.A. 13 F.N. 8) 


Robertson had no plumbers on the job the following 
day, November 3, 1966. (J.A. 12) 


Picketing by the plumbers continued on November 
3, 1966, at approximately 8:00 A.M. Babcock and Barfield, 
Babcock’s superintendent, informed the plumbers’ picket, 
while he was picketing the job site, that there were no 
plumbers working that day. (J.A. 12) The picket replied 
that “it didn’t matter”, (J.A. 12) and the picketing con- 
tinued. The neutral carpenters’ employees refrained from 
working while the plumbers were picketing. (J.A. 13) 


Later that morning Babeock spoke with Business 
Agent Long on two separate occasions. (J.A. 18—J.A. 
14) 


The first conversation occurred at approximately 
9:30 A.M. (J.A. 12) During the conversation, Babeock 
complained about the continued picketing. Long replied 
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that his attorney advised him he was supposed to con- 
tinue to picket. (J.A. 13) Long was told they left him, 
Babcock, no choice, but to throw Robertson off the job, 
which he was going to do and Babcock asked whether 
Long would get the plumbers’ picket off the job right 
now. (J.A. 18) Long replied he would call him back. (J.A. 
13) 


During the second telephone conversation on Novem- 
ber 3, 1966, which Long initiated, Long assured Babcock 
that the picketing would be gone that next morning. He 
told Babcock to send his attorney a wire confirming the 
Robertson contract termination. (J.A. 13) 


At 11:43 A.M. on November 3, 1966, Babcock sent the 
following wire to attorney Kaplan, per his instructions: 


“This is to confirm that H. L. Robertson & As- 
sociates is off our job at 1001 Ponce de Leon 
Boulevard, and that we will break our contract 
with that firm and get a union plumber. Please 
remove the plumbers’ union picket from job site. 


Charles I. Babcock, Jr. 
Babcock Co. Builders, Inc.” 
(J.A. 110) 


When Babcock sent the above telegram to the Union’s 
attorney, he already sent word to Robertson of the con- 
tract termination. (J.A. 14) 


The plumbers’ picket, LeBold, testified that. before 
he was taken off the picket duty at noon on November 
3, 1966, he was told by the Union’s Business Agent Mc- 
Carthy, that “the whole matter was now settled”. (J.A. 16) 
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At 10:30 A.M., November 3, 1966, Kaplan sent Bab- 
cock the following wire: 


“TI have repeatedly told you that the Plumbers 
Union is not picketing you or anybody else ex- 
cept H. L. Robertson. The picketing is informa- 
tional only and is specifically not intended to 
cause H. L. Robertson to lose his contract with 
you. I believe as a matter of law that my clients 
have a right to picket the plumbing contractor 
on the common situs during normal work hours © 
despite your device of having his men work only 
nights and weekends. 


Joseph H. Caplan” (J.A.13-14—JA.110) 


Picketing at the D.P.D. project ended at noon, No- 
vember 3, 1966, after Barfield (Babcock’s superintendent) 
notified Robertson that his plumbing contract was termi- 
nated. (J.A. 14-15) (J.A. 51) (JA. 73) 


After the Robertson contract had been terminated 
and the picketing ceased. Babcock hired a union plumber 
and completed the job. (J.A. 15) 


ARGUMENT 
L 


ISSUE 


Whether the Board erred in finding that the Union’s 
picketing of the D.P.D. Corporation Building construction 
site constituted unlawful secondary activity under Sec- 
tion 8(b)(4)(B) of the Act, rather than lawful primary 
activity. 
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Il. 
THE PERTINENT SECTION OF THE ACT 
Section 8(b) (4) (i) (ii) (B) of the Act provides: 


“It shall be an unfair labor practice for a labor 
organization or its agents to engage in, or to 
induce or encourage any individual employed by 
any person éhgaged in commerce or in an indus- 
try affecting commerce to engage in a strike or a 
refusal in the course of his employment to use, 
manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, 
or commodities or to perform any services; (i) to 
threaten, coerce, or restrain any person engaged 
in commerce or in an industry affecting com- 
merce, where in either case an object thereof is; 
(B) forcing or requiring any person to cease 
using, selling, handling, transporting, or other- 
wise dealing in the products of any other pro- 
ducer, processor, or manufacturer, or to cease 
doing business with any other person, or forcing 
or requiring any other employer to recognize or 
bargain with a labor organization as the repre- 
sentative of his employees, unless such labor 
organization has been certified as the repre- 
sentative of such employees under the provisions 
of Section 9: provided, that nothing contained 
in this clause (b) shall be construed to make un- 
lawful where not otherwise unlawful, any pri- 
mary strike or primary picketing”. 


In the area of secondary boycott law, the Board, 
early in the administration of the Labor Management 
Relations Act, rendered a decision in Sailor’s Union of the 
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Pacific, 92 N.L.R.B. 547, which décision is commonly re- 
ferred to as Moore Dry Dock. There the Board set forth 
four rules which, if observed by a picketing labor organi- 
zation, would be presumptive of valid primary activity 
even though the picketing o¢curred on a common situs. 
The following are those four riiles: 


a. The picketing is strictly limited to times 
when the situs of dispute is located on the 
secondary employer’s premises. 


b. At the time of the picketing the primary 
employer is engaged in its normal business 
at the situs. 


¢. The picketing is limited to places réason- 
ably close to the location of the situs, and 


d. The picketing discloses clearly that the dis- 
pute is with the primary employer. 


The trial examiner, with the Board’s approval, here, 
found that the respondent violated the second of the 
Moore Dry Dock rules by continuing to picket the build- 
ing situs at a time when it knew that Robertson’s em- 
ployees (primary employees) were not working or due to 
work there. 


Once a picketing union goes beyond the criteria es- 
tablished by the Moore Dry Dock case, presutiptive Valid- 
ity of the picketing is then lost. 


While the rule found to have been violated requires 
that picketing must of necessity occur while the primary 
employee is engaged in its normal business at the situs, 
the sole question is the application of the term “normal 
businéss” to the application to the facts of this case. 
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Subsequent to the Moore Dry Dock decision, the 
Board has interpreted and extended the “normal busi- 
ness” doctrine to a line of cases. 


In Plauche Electric, Inc., 135 N.L.R.B. 250, in deny- 
ing the strict application of the Moore Dry Dock criteria 
the Board said: 


“Employees of neutrals as well as of the primary 
employer were working at the U.S. Tire prem- 
ises. Accordingly, the picketing to be lawful had 
to accord with the Moore Dry Dock standards. 
These standards are not to be applied on an in- 
discriminate ‘per se’ basis, but are to be re- 
garded. as aids in determining the underlying 
question of statutory violation”. 


“It is not disputed that the picketing at U.S. 
Tire did accord with these standards with one 
possible exception: Respondents continued to 
picket when Plauche’s employees took time off 
for lunch or a coffee break. The trial examiner 
found that because of this circumstance the en- 
tire picketing was unlawful. Moore Dry Dock 
states that in a mixed situs situation picketing of 
the premises of a secondary employer is pri- 
. mary if ‘at the time of the picketing the pri- 
mary employer is engaged in its normal business 
at the situs’. Manifestly, Plauche’s normal busi- 
ness at the common situs did not come to an end 
merely because his employees temporarily de- 
parted under these circumstances. Otherwise 
every common situs picket line, however other- 
wise observant of Moore Dry Docket standards 
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would be mechanically converted from lawful to 
unlawful picketing by picketing unsynchronized 
with lunch, coffee, or other temporary work in- 
terruption occasioned by personal need.” 185 
N.L.R.B. 250. 


Thus, the Board in recognizing the short period of 
time during which picketing continued while the primary 
employees were not on the job because of lunch hours and 
coffee breaks, held that the employees of the primary 
employer during this absence, were in fact engaged in 
their “normal business” at the common situs. 


Thus, contrary to the facts in Plauche, the “normal 
business” hours of Robertson on this project did not coin- 
cide with the “normal business” hours of any neutral em- 
ployees scheduled to be on the job, a fact which this Re- 
spondent was aware of. 


In New Power Wire and Electric Corp., 144 N.L.R.B. 
1089, the Board refused to apply a strict interpretation 
of Moore Dry Dock. There, employees of the primary 
employer did perform work intermittently during regular 
or “normal hours” of the job schedule. 


Again, in Brownfield Electric, Inc. 145 N.L.R.B. 
1168, the absence of employees of the primary employer 
for four days was due to the fact that the general con- 
tractor did not want any pickets on his job, while retain- 
ing the contract of the primary employer to be performed 
during normal working hours. During the absence of the 
primary employees, the picketing union was not aware of 
the work schedule of those primary employees. The Board 
stated: 
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“In these circumstances, and as the absence of 
Brownfield’s employees were temporary and in- 
termittent, as Brownfield continued to store 
materials and tools on the Smith project, and as 
Brownfield admittedly had not completed its 
work on the project, we find that Brownfield 
was at all times material herein, engaged in its 
nermal operation at the situs of the dispute”. 


Thus, while Brownfield’s employees were kept off 
the project during normal working hours, at times during 
the picketing, work was performed on the situs by the 
primary employees on a temporary and intermittent 
basis, during which time the picketing union had every 
reason to assume and believe that the normal work sched- 
ule of Brownfield would resume. 


In Marshall Maintenance Corp., 146 N.L.R.B. 1058 
the picketing began an hour before the regular starting 
time of the primary employees’ shift, a fact unknown to 
the picketing unien. See also Meyers Plumbing Co., 146 
N.L.R.B. 888. 


In each of the eited cases, picketing oceurred during 
the time the primary employees were at work on the 
project or normally would have been scheduled to work 
er when the union had reason to believe the primary 
employees would have been working, 


In none of the above cited cases was the picketing 
union advised, notified or told of any of the re-seheduling 
of the working hours of the primary employees at the job 
situs, 
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The Respondent Union argues that Babcock and 
Robertson, through its common attorney, made a “deal” 
to trap the Union and thereby turned “lawful picketing” 
into “unlawful picketing”. It is submitted that the “deal” 
relied upon by the union to give credence and presump- 
tive legality to its November 3, 1966 picketing, was noth- 
ing more than a common sense approach by the general 
contractor and his sub-contractor to proceed with the job 
with all dispatch. It cannot be claimed by the union that 
the “deal” or decision was a trap in view of the candor of 
both parties to notify, both orally by telephone and in 
writing by telegram of their intent. With this knowledge, 
the union persisted in its objective to force Babcock to 
cease doing business with Robertson, as evidenced by its 
continued picketing on November 3, 1966. 


In Edgewood Contracting Co., 153 N.L.R.B. 797, 
picketing was held to be unlawful and in violation of the 
criteria of Moore Dry Dock when no primary employees 
were working nor scheduled to work and when the union 
had knowledge of suck working schedule. Quoting Edge- 
wood, supra: 


“The scheduled absence of the employees during 
normal working hours was caused by the picket- 
ing, or more accurately by anticipation of picket- 
ing. This case is unique in that the picketing 
union was aware, at the time of picketing, the 
employees of the primary employer were at work, 
or were scheduled to work at regularly scheduled 
hours other than during those which the picket- 
ing took place. This, in my judgment, serves to 
distinguish Brownfield and the other cases re- 
lied on by the painters”. 
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While the schedule of working hours of the primary 
employees of Edgewood was implemented before the 
picketing began, and in anticipation of the picketing, the 
schedule of working hours here was instituted after 
picketing began. The re-scheduled working hours in either 
case does not prohibit picketing by the union during the 
normal work hours of the primary employees. Should the 
union desire to picket when the primary employees are 
working, the picketing schedule would then conform to 
the Moore Dry Dock criteria. 


In Markwell and Hartz, Inc., 155 N.L.R.B. 319, “re- 
served gates” were established on the building project 
which created separate gates for the primary employees. 
The gates were established after legal picketing had be- 
gun. The union continued to picket all entrances to the 
project. The Board held that the union had overstepped 
the limitation set forth in Moore Dry Dock. The Board 
said: 


“Applying the Moore Dry Dock standards to the 
instant case requires the timing and location of 
the picketing and the legends on the picketing 
signs to be tailored to reach the employees of the 
primary employer, rather than those of the neu- 
tral employer, and deviations from these require- 
ments established the secondary object of the 
picketing and render it unlawful”. (P. 326) (em- 
phasis added) 


Thus, the analogy of Markwell, supra, clearly estab- 
lishes that the presumption of legal picketing falls, and 
the necessary secondary object is established where picket- 
ing fails to conform to those standards. 
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The purpose of the rescheduling of working hours of 
the primary employees was not to defeat the right of the 
union to picket the project, but was for the sole purpose of 
expeditiously resuming construction of the job. Once the 
neutral employer was convinced, on November 3, 1966, 
that the union would continue to picket at times other 
than the normal hours of the primary employer, contract 
terThination was his only choice. Obviously, the object of 
the union was to enmesh the neutral employees in its dis- 
pute and to secure the contract termination. 


SUMMARY 


For the above reasons it is respectfully submitted 


that the Petition for Review be denied and the Cross- 


Petition for Enforcement be granted. 


JOSEPH A. PERKINS and 
JOSEPH A. CALDWELL 
Attorneys for Intervenor 

M 107 Biscayne Building 
Miami, Florida 33130 
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an Order of The National Labor Relations Board 
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FOR REHEARING 


The National Labor Relations Board respectfully petitions the Court for 
rehearing to reconsider the decision entered in this case on April 11, 1969, 
insofar as it modifies the Board’s order.! 

1 The panel consisted of Prettyman, Senior Circuit Judge, Wright and Tamm, Circuit Judges. 
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1. The Court found, in agreement with the Board, that the Union? 
had picketed Babcock Builders, Inc. in order to force Babcock to cease 
doing business with H. L. Robertson and Associates, Inc. in violation of 
Section 8(b)(4)(i)(i)(B). The Court held, however, that in prohibiting the 
Union from engaging in similar conduct with respect to other secondary 
employers with the same object — that is, compelling a cessation of their 
doing business with Robertson, with whom the Union has its primary dis- 
pute -- the Board’s order was “inconsistent with the several holdings of 


this Court in that regard” (sl. op. 10). 


2. In Bakery Wagon Drivers & Salesmen Local Union No. 484 v. 
N.L.R.B., 116 U.S. App. D.C. 87, 92, 321 F.2d 353, 358 (1963) this 
Court approved an order virtually identical to that here, noting that since 
the “order limits its prohibition to conduct aimed ultimately at [the pri- 
mary employer,] it is clearly proper.” In so holding, the Court relied on 
the Supreme Court’s statement in /nternational Brotherhood of Electrical 
Workers v. N.L.R.B., 341 U.S. 694, 705-706 (1951): 


To confine the order solely to secondary pressure 
through Giorgi or Deltorto [the secondary employers 
involved in the proceeding] would leave Langer [the 
primary employer] and other employers who do busi- 
ness with him exposed to the same type of pressure 

through other comparable channels. The order pro- 
perly enjoins petitioners from exerting this pressure 
upon Langer, through other employers, as well as 
through Giorgi and Deltorto. We may well apply here 
the principle stated in /nternational Salt Co. v. United 
- States, 332 U.S. 392, 400: “When the purpose to 
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~ Local Union No. $19, United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States and Canada, AFL-CIO. 


| 
| 


restrain trade appears from a clear violation of law, it 
is not necessary that all of the untraveled roads to that 
end be left open and that only the worn one be closed.” 


In sum, such an order is not unduly broad because, as long as the 
union’s dispute with the primary employer remains unresolved, it is fair 
to anticipate that the union will bring secondary pressure, not ‘only on 


the neutral employers immediately involved, but also on any others with 
whom the primary employer happens to do business. Accord: N.L.R.B. 
v. Dallas General Drivers, Warehousemen and Helpers Local Union No. 745, 
281 F.2d 593, 595-596 (C.A. 5, 1960), cert. denied, 365 U.S. | 826; 
N.L.R.B. v. United Brotherhood of Carpenters, 276 F.2d 694, 697-698 
(C.A. 7, 1960). 


3. A different situation exists where the Board’s order ptohibits. not 
simply other secondary activity in furtherance of the same primary dispute, 
but other secondary activity in furtherance of disputes with other primary 
employers. In such a situation, unlike the one here, there must be a speci- 
fic showing that the union is likely to extend its dispute to the other pri- 
mary employers. See, International Brotherhood of Teamsters, Local 554 
v. N.L.R.B., 104 U.S. App. D.C. 359, 363, 365, 262 F.2d 456, 460, 462 
(1958); Central States Drivers Council v. N.L.R.B., 105 U.S. App. D.C. 
338, 340, 267 F.2d 166, 168 (1959), cert. denied, 361 U-S. 833. 


4. To be sure, in Local 636, Plumbers v. N.LR.B., 108 U.S. App. 
D.C. 24, 278 F.2d 858 (1960), the Court modified a Board order which 
was limited to secondary activity growing out of the same primary dispute. 
However, the Court noted that the particular secondary employer had a 
special contractual relationship with the union involved. 108 U.S. App. 
D.C. at 29, 278 F.2d at 863. Moreover, the Court relied on its decision 
in Teamsters Local 554, supra, without noting the critical difference between 
the two situations. As shown in “‘2” above, in subsequent decisions, the 
Court has recognized the distinction and has consistently sustained orders 
of the kind here. | 
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CONCLUSION 


For the reasons stated, we respectfully request that the Court grant re- 


hearing and enforce the Board’s order without modification. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


ELLIOTT MOORE, 
Attorney, 


National Labor Relations Board. 


April 1969. 


